COMBATTING SEX

TRAFFICKING IN INDIAN
COUNTRY

Center for the Human Rights of Children
Native Trafficking Project
Melina Angelos Healey
Equal Justice Works Fellow Sponsored by the Mansfield Family Foundation
mhealey3@luc.edu
ph: 872-233-8453



Melina Angelos Healey

Equal Justice Works Fellow Sponsored by the Mansfield Family Foundation
Center for the Human Rights of Children

Native Trafficking Project

Contact: melina.healey@gmail.com

Sources for Drafting a Tribal Sex Trafficking Provision

Background Reading

Melynda H. Barnhart, Sex and Slavery: An Analysis of Three Models of State Human Trafficking
Legislation, 16 Wm. & Mary J. Women & L. 83 (2009),
http://scholarship.law.wm.edu/wmjowl/vol16/iss1/4. (An evaluation of different theoretical
approaches to creating human trafficking legislation.)

Sarah Deer, Relocation Revisited: Sex Trafficking of Native Women in the United States, 36
William Mitchell Law Review 2, 621 (2010). (Historical context of trafficking of Native women
and contemporary presentation of the problem.)

Tessa Dysart, Child, Victim, or Prostitute? Justice Through Immunity for Prostituted Children,
21 DUKE J. GENDER L. & PoL'y 255 (2014) (Making the case for child victim immunity from
prostitution prosecutions when they have been sex trafficked).

MELISSA FARLEY, NICOLE MATTHEWS, SARAH DEER, GUADALUPE LOPEZ, CHRISTINE STARK &
EILEEN HUDON, GARDEN OF TRUTH: THE PROSTITUTION AND TRAFFICKING OF NATIVE WOMEN IN
MINNESOTA, WILLIAM MITCHELL COLLEGE OF LAW (October 27, 2011),
http://www.prostitutionresearch.com/pdfs/Garden_of Truth_Final_Project WEB.pdf. (A study
of the historical origins of prostitution and sex trafficking among Native women and the resulting
effects on Native women in Minnesota today; recommendations for new models of victim
services to address this population.)

Benjamin Thomas Greer, Hiding Behind Tribal Sovereignty: Rooting out Human Trafficking in
Indian Country, 16 J. oF GENDER, RACE AND JUST., 453 (Spring, 2013). (Human trafficking in
Indian Country and jurisdictional obstacles to law enforcement.)

INTERNATIONAL HUMAN RIGHTS CLINIC, HUMAN TRAFFICKING & NATIVE PEOPLES IN OREGON: A
HumMAN RIGHTS REPORT (Willamette C. of L., May 2014). (Report of how historical trauma,
current laws, and jurisdictional limitations affect sex trafficking of Native women in Oregon.)

Andrea L. Johnson, A Perfect Storm: The U.S. Anti-Trafficking Regime’s Failure to Stop the Sex
Trafficking of American Indian Women and Girls, 43 CoLumM. HuM. RTs. L. REV., 620 (2012).



(The failure of U.S. anti-trafficking laws to prevent and redress sex trafficking of American
Indian women because of reliance on a foreign victim paradigm.)

Suzanne Koepplinger, Sex Trafficking of American Indian Women and Girls in Minnesota, 6 U.
ST. THOMAS L.J. 129, 130 (2008) (Arguing that sex trafficking in American Indian communities
is under-recognized and poses a significant problem, requiring more study and broad-based
intervention. In particular, pointing to failures by law enforcement and court systems to
understand trafficking as a distinct crime from prostitution.)

Julie Marie Lopiccolo, Where are the Victims? The New Trafficking Victims Protection Act’s
Triumphs and Failures in ldentifying and Protecting Victims of Human Trafficking, 30 WHITTIER
L. Rev., 851 (2008-2009). (Examination of the Trafficking Victims Protection Act of 2008.)

Gabrielle Mandeville, Sex Trafficking on Indian Reservations, 51 TULSA L. REv., 181 (Summer,
2015). (Highlights the failures of U.S. law to address the jurisdictional maze and barriers to sex
trafficking prosecutions; proposes that VAWA’s jurisdictional grant to tribal courts include sex
trafficking cases.)

THE MINNESOTA AMERICAN INDIAN WOMEN’S RESOURCE CENTER, Shattered Hearts: The
Commercial Sexual Exploitation of American Indian Women and Girls in Minnesota, (August,
2009), http://www.indianlaw.org/sites/default/files/shattered%20hearts%20report.pdf. (A study
of Native girls in Minnesota involved in the commercial sex trade; recommendations for legal
reforms and culturally sensitive victim services.)

Native Policy and Advocacy Organizations

Minnesota Indian Women’s Resource Center, https://www.miwrc.org/. (Nonprofit social and
educational services organization dedicated to empowering Native women and their families.)
National Indigenous Women’s Resource Center, http://www.niwrc.org/. (Nonprofit organization
led by Native women dedicated to safeguarding Native women and children from violence.)

National Indian Law Library, http://www.narf.org/nill/. (Law library devoted to Federal Indian
and tribal law with legislative development guides.)

Tribal Law and Policy Institute, Sex Trafficking Resources for Sexual Assault and Domestic
Violence, Tribal Coalitions, http://www.tribalcoalitions.org/. (Comprehensive resource for
general tribal code development. Provides sex trafficking resources for legal advocates and
victims.)

Model Legislation

NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS, UNIFORM ACT ON
PREVENTION OF AND REMEDIES FOR HUMAN TRAFFICKING (July, 2013),


http://www.tribalcoalitions.org/

http://www.uniformlaws.org/shared/docs/Prevention%200f%20and%20Remedies%20for%20Hu
man%?20Trafficking/2013AM_UPRHT _As%?20approved.pdf.

POLARIS PROJECT, A LOOK BACK: BUILDING A HUMAN TRAFFICKING LEGAL FRAMEWORK (2014),
http://www.polarisproject.org/sites/default/files/2014-Look-Back.pdf. (Historical development of
State human trafficking laws and ratings by State.)

POLARIS PROJECT, MODEL PROVISIONS OF COMPREHENSIVE STATE LEGISLATION TO COMBAT
HUMAN TRAFFICKING (2010),
http://www.polarisproject.org/storage/documents/Final_Comprehensive_ModelLaw__8 2010.pd
f. (Model human trafficking legislation.)

POLARIS PROJECT, 2014 STATE RATINGS ON HUMAN TRAFFICKING LAwWS (2014),

http://www.polarisproject.org/sites/default/files/2014-State-Ratings.pdf. (Assessment and
ranking of human trafficking laws by State.)

Federal Statutes

Combat Human Trafficking Act of 2015, 42 U.S.C.A. 814044g (2015). (Training of law
enforcement officers, prosecutors, and judges.)

Trafficking Victims Protection Act, 18 USC 81591 (2015). (Definition of sex trafficking of
children or by force, fraud, or coercion.)

Tribal Trafficking Laws

Sex and Labor Trafficking Laws

Fort Peck Tribes Comprehensive Code of Justice, 7 CCOJ 214-230 (2016), Fort Peck Tribal
Court, http://www.fptc.org/ccoj/ccoj.html.

MHA Nation, Loren’s Law,
http://www.mhanation.com/main2/Home_News/Home_News_2014/News 2014 09 September/
Human%?20Trafficking%20Code%?20Final%20Draft.pdf.

Snoqualmie Tribe, SNOQ. TRIBAL CODE § 7.21,
http://www.snoqualmietribe.us/sites/default/files/criminal_code 7.1 _compresses.pdf

Oglala Sioux Tribe, Oglala Sioux TR. Code Ch. 7, § 701-515 (2015).
Adoption Trafficking Laws

Trafficking in Children, Winnebago Tribal Code 3-718,
http://www.winnebagotribe.com/images/joomlart/corporate/tribe/court/tribalcode/2014-WTN-



TITLE3-Criminal-Code.pdf. (Does not cover sex or labor trafficking or adult victims. Prohibits
financial or other compensatory incentives to place children for adoption.)

Winnebago Tribe of Nebraska, Winnebago Crim. Code, T. 3, Art. 7 8 3-718 (2015) — Trafficking
in children; penalty,
http://www.winnebagotribe.com/images/joomlart/corporate/tribe/court/tribalcode/2015-WTN-
TITLE-3-Criminal-Code.pdf.

Absentee Shawnee Tribe of Indians of Oklahoma, Tribal Crim. Code, Ch. 5 § 568,
http://www.narf.org/nill/codes/absentee-shawnee/criminal_offenses_ch_5.html.

Prairie Band Potawatomi Nation, Potawatomi Law and Order Code, Ch. 15-5 § 15-5-68:
Trafficking In Children,
http://www.codepublishing.com/KS/Potawatomi/#!/Potawatomil5/Potawatomil505.html#15-5-
68.
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WHAT IS SEX TRAFFICKING?

= Sex trafficking is controlling a person so that others can engage in sexual activity
with that person in exchange for money, drugs, or anything of value.

= Sex trafficking usually involves three parties: The person controlling the transaction
(commonly known as a “pimp’’), the person performing the sex act, and the person
buying sex.

®



“CONTROLLING & PERSOD

= A controlling dynamic is not always physical. It might include physical restraint, the
threat of harm, or another unequal power dynamic, including:

= The promise of drugs or alcohol

= Threats to family or loved ones

= The promise of a job

= Withholding love or affection

= “Breaking” — the process by which pimps bring women under total psychological control

®



MINORS

= Under federal and state law, if a minor is used in prostitution, it is always sex
trafficking

= A minor cannot consent to prostitution and is never criminally responsible for prostitution

= Even if it appears that the minor actively or independently agreed to sell sex, it is still sex
trafficking
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“ANYTHING OF VALUE”

= Sex acts may be performed in exchange for anything, not just money. This
includes:

= Satisfaction of a debt
= Food

= Shelter

= Drugs/alcohol

= Transportation

= Safety

®



HISTORY AND PRESENT OF NATIVE
TRAFFICKING

= Most studies and reports on the trafficking of Native people (focused on women)
have come out of Minnesota (Duluth and Minneapolis)

= Video: “Native American Trafficking”
= https://www.youtube.com/watch?v=VjeDTTw8tco

= Attention has been concentrated on areas where there are federally recognized
tribes

= “Garden of Truth” and “Shattered Hearts” Reports

= See our Bibliography for all relevant U.S. Studies on Native Trafficking
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RISK FACTORS

= Poverty
= Lack of opportunity (educational and occupational)

= Past history of abuse and exploitation (such as child abuse, domestic violence, or
sexual assault)

= Child welfare system involvement
= Substance abuse or mental health issues

= Distrust of law enforcement, a criminal record, and/or prior adversarial
experiences with law enforcement

= Another family member who has been trafficked

®



VULNERABILITY OF NATIVE POPULATIONS

= Native populations experience higher rates of these risk factors due to failed
federal policies, intergenerational trauma, conditions in Indian Country, persistent
poverty, and other social harms
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HIGHER RATES OF NATIVE VICTIMIZATION
(AND CRIMINALIZATION)

= “24% of women on probation for prostitution in North Minneapolis are Native
women—more than ten times the proportion of American Indians living in the city
(2.2%).” —Andrea L. Johnson, A Perfect Storm: The U.S. Anti-Trafficking Regime’s

Failure to Stop the Sex Trafficking of American Indian Women and Girls, 43 Colum.

Hum. Rts. L. Rev., 621 (2012)

= The numbers are similarly high in other cities. Alaska Natives constitute 8% of the
Anchorage population, but account for 33% of the city’s trafficked and prostituted

women

®



R SEX TRAFFICKING LAW SHOULD

= Clearly define trafficking, to facilitate identification of
cases, data collection on the scope of the problem, and
enable an appropriate law enforcement response.

= This includes

= Decriminalizing the most visible person in prostitution, the person
who is prostituted, while imposing liability on the other actors;

= Targeting the directors and facilitators of trafficking;

= Providing for robust civil liability in trafficking, to attack the
significant illicit assets that result from the crime;

= And incorporating local culture and conditions into the law.

®



STEP ONE: INVESTIGATE (AND LISTEN)

= Talk to your most valuable source of information: victims, survivors, and victim’s
advocates

= Hold listening circles and ensure that everyone feels included and respected

= Talk to law enforcement (including Tribal Police, city police, county, state, and
FBI/BIA)

= What do they understand trafficking to be? How do they deal with prostitution?

= Review cases of trafficking in your local and federal courts
= Talk to prosecutors and public defenders about their concerns

= Review existing studies and reports on trafficking and best practices for
addressing trafficking

®



FORT PECK: WHERE THE BUFFALO ROAM

* Over 50% of Native children on
the Reservation live in poverty

* High rates of trauma, substance
abuse, mental illness, and
childhood abuse

~ * High rates of child welfare

system involvement
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THE ROAD TO THE BAKKEN







CHALLENGE; LI
[URISDICTION

= Tribal courts have only misdemeanor jurisdiction (1 year/$5k fine per felony)

MITED CRIMINAL

= Jurisdiction over Indian offenders only




URISDICTIONAL MAZE

Jurisdiction for crimes committed in Indian Country

It will not always be clear at the outset of a criminal investigation where jurisdiction ultimately lies for prosecution,
but once the status of the defendant, victim and land has been determined, here's who's in charge of what:

B Indian B Non-indian [] Victimless crime (such as prostitution, illicit drug use)
TRIBE The tribe has The tribe has No jurisdiction® No jurisdiction The tribe has No jurisdiction
. jurisdiction for jurisdiction for . primary jurisdiction
. all offenses all offenses
STATE No jurisdiction No jurisdiction No jurisdiction Has jurisdiction No jurisdiction Jurisdiction
for all offenses : primarily belongs
committed on to the state
the reservation
FEDERAL For most major Felony and Felony and No jurisdiction Jurisdiction in Concurrent federal
. felonies, but not misdemeanor misdemeanor : some cases jurisdiction

misdemeanors

crimes, unless the

tribe has already
punished the
defendant

crimes

* For the first time, this year some tribes are aliowed to prosecute certain crimes of domestic violence committed by nen-ndians in Indian Country.

Source: Federal law enforcement officials

€

THE WASHINGTON POST



REL JU

THE UNITED STATES

DEPART MENTJ":'_IUSTIC.

g




CHALLENGE: EXISTING T

= Do you have a prostitution law on the books?

= Who is criminally liable under that law?

DI

®



FORMER FORT PECK TRIBAL LAW

Sec. 223. Prostitution and patronizing a prostitute.

Primary criminal liability
A person who: place_d on th_e person
(a) Is an inmate of a house of prostitution, ¢ ——— mhrﬂl:ii‘s;?ztr'tﬁ]ﬁi%'rs'\lo
manages a house of prostitution, or is otherwise engaged in sexual
activity as a business; or
(b) Solicits another person to hire a prostitute or commit an act of
prostitution; or
(c) Loiters in view of any public place with
the intent of being hired to engage in sexual activity; or
(d) Hires a prostitute to engage in sexual activity or enters or remains in
a house of prostitution with intent to engage in sexual activity is guilty of

prostitution or patronizing a prostitute. @



Pimp/
Trafficker

“VVenture”

=
=

Title 7 — Criminal Offenses
Chapter 2. Crimes Against Persons
Subchapter C. Sex Trafficking

Sec. 214. Sex trafficking.

(a) A person commits the offense of sex trafficking if the
person intentionally or knowingly

(1) Entices, recruits, transports, harbors, isolates,
provides, obtains, maintains, facilitates, directs, or
arranges for an individual to provide commercial sexual
activity;

(2) Offers or agrees to compensate an individual for _ John/Buyer
sexual activity; or

(3) Benefits financially or by receiving anything of value
from participation, other than as a victim of sex trafficking,
in a venture, knowing that the venture has engaged or will
engage in an act of sex trafficking that is classified as a
felony under Subsection (b).




= What services would you like to offer to victims?

= Would you guarantee these services in your law?

= Would you require that a victim advocate be on the scene if law enforcement
respond to a situation of suspected trafficking?

= Would you set up an interdisciplinary or interjurisdictional task force with the law?

= Would you require training?

®



CHALLENGE: SCARCE RESOURCES

= Does the tribe actually have the resources to offer victim’s services?

= Are there traditional approaches to justice or healing that you would like to
incorporate from tribal culture?

= “Restorative Justice” Practices?
= Talking Circles?

= Council of Elders?

= Sweats?

= How many different tribal cultures are represented within your reservation? Do
they share these same values and practices?

®



Sec. 216. Victim immunity and
affirmative defense.

(a)A person_is not criminally liable or
subject to a criminal proceeding for a
nonviolent offense If the person
committed the offense while a victim _of
sex trafficking under 7 CCOJ 214.




CHALLENGE: LIMITED TRIBAL CIVIL AUTHORITY
UNDER ICRR AND JDOLLAR GENERAL

= Civil forfeiture in criminal cases limited to $5k?
= Case law is not authoritative on this issue

= In Dollar General v. Mississippi Band of Choctaw Indians, the Supreme Court upheld
tribal jurisdiction over corporation operating on tribal land where an employee
sexually abused a tribal youth.

= However: That was a 4-4 justice split and followed death of Justice Scalia
= What will Trump appointees do with Indian Country?

®



Sec. 215
Forfeiture of assets aiding in or derived from a sex
trafficking crime.

(a) Any person convicted of a felony violation of Section
214 of this Title shall forfeit to the Fort Peck Tribes,
irrespective of any provision of State law:

(1) Any property constituting, or derived from, any
proceeds the person obtained, directly or
indirectly, as the result of such violation; and

(2) Any of the person’s property used, intended to be

used, in any manner or part, to commit, or to
facilitate the commission of, such violation.

(b) The court, in imposing a sentence on such person,
shall order, in addition to any other sentence imposed
pursuant to Section 214 of this Title, that the person forfeit
to the Fort Peck Tribes any property described in
Subsection (a), but not to exceed a total fair market value
of five thousand dollars ($5,000) for any one infraction of
Section 214 of this Title.

Limited by
ICRA to $5k

€



SPECIAL VAWA JURISDICTION

A participating tribe may exercise special domestic violence criminal
jurisdiction over a defendant for criminal conduct that falls into one
or more of the following categories:

(1) Domestic violence and dating violence.—An act of domestic
violence or dating violence that occurs in the Indian country of the
participating tribe.
(2) Violations of protection orders.—An act that—

(A) occurs in the Indian country of the participating tribe; and

(B) violates the portion of a protection order




CHALLENGE: IMPLEMENTATION

= Must train
all law enforcement who are responsible for the reservation

tribal prosecutors and judges

community to recognize signs of trafficking

Teachers and young people

= Task Force?
= Representation from
= Victims services

Each law enforcement

Each prosecutor’s office

Child welfare agency

Medical and mental health services

= Must make the federal government pay attention!

®



CHALLENGE: THE SCHOOL SYSTEM

= Youth who are pushed out of school are far more likely to be trafficked

= Many Reservation and “border town” schools discriminate against Native children or impose
unneccesarily harsh discipline, resulting in undereducation and alienation of those students

®



THE LAWYER'S ROLE

= Individual Direct Representation

= Class Actions:
= State Constitutional Right to Education?
= Fiscal Inequality Challenges
= “Different Treatment” Discrimination Claims
= DOJ Civil Rights Division will pursue “disparate impact” claims

®



HOW CAN WE CHA}

= Legislation
= Strengthen due process protections for students

GE POLICY?

= School funding equality
= Reduce classroom sizes

= Promote evidence-based school practices
= Teacher training in cultural competence and trauma-informed approaches

= Restorative Justice

= Positive Behavior Interventions and Supports (PBIS)

= Mentoring

= Counseling

= Culturally appropriate curricula and disciplinary approaches

= Recruit Tribal Staff and Administrators

= Tribal-run schools?

®



AGENDA AND GOALS

« Understand elements of the crime of sex trafficking

« Understand tribal, state, and federal law enforcement
arrest authority and importance of cross-jurisdictional
cooperation

« How to address victims to ensure support and
cooperation



REVIEW: WHAT IS SEX

TRAFFICKING?

« Sex trafficking is controlling a person so that others
can engage in sexual activity with that person 1n
exchange for money, drugs, or anything of value.



TRUE OR FALSE:

“Trafficking” means moving a person from one place to
another, often across state lines, to force them to engage
in a commercial sex act.

FALSE. A person can be trafficked from their hometown
or even from within their own home. Victims can be
coerced 1nto selling sex in many ways, and kidnapping
and physical restraint are not necessary components of
sex trafficking.



TRUE OR FALSE:

Victims of trafficking are from another country outside
the United States

FALSE. A person can be trafficked from their hometown
or even from within their own home.



TRUE OR FALSE:

Victims of sex trafficking do not always i1dentify as
victims, and many do not seek help.

TRUE. Victims will often not be willing to seek help.
They may mistrust law enforcement; may feel shame,
fear of judgment, or blame themselves for their situation;
or fear consequences from their trafficker if they seek

help.



TRUE OR FALSE:

If a person agreed to engage in a commercial sex act, it 1s
prostitution, not sex trafficking.

FALSE. Agreeing to sell sex does not mean that a person
was not emotionally, psychologically, or financially
coerced into doing so.



[S IT TRAFFICKING?

« For minors, prostitution is always sex trafficking

» For adults engaged in commercial sex:

Rather than “Did this person consent to sex?” we should ask
whether they’re under the physical, emotional, or financial
control of another person

We should also ask what is personally at stake (housing,
income, children, survival) if they choose to stop

« “In over 20 years of research, the rates of rape and sexual
assault of women 1n prostitution have consistently been
found to range between 70 and 90 percent.” —Minnesota
American Indian Women’s Resource Center, Shattered
Hearts: The Commercial Sexual Exploitation of American
Indian Women and Girls in Minnesota (2009)



ELEMENTS OF SEX

TRAFFICKING

e Multiple parties involved
“John”/Buyer
“Pimp”/Trafficker
“Prostitute” / Victim

« Sexual activity is exchanged for anything of value
Doesn’t have to be money (and can include drugs or alcohol)
Can be to satisfy a debt

» Involves Force, Fraud, Coercion; OR

If a minor 1s being used in prostitution, it 1s automatically sex
trafficking



JURISDICTION ON

-~ RESERVATIONS

 Who can investigate and make arrests for sex
trafficking crimes on Indian reservations?

 Who can prosecute sex trafficking crimes on Indian
reservations?



PROSECUTORIAL

JURISDICTION

Jurisdiction for crimes committed in Indian Country

It will not always be clear at the outset of a criminal investigation where jurisdiction ultimately lies for prosecution,
but once the status of the defendant, victim and land has been determined, here’s who's in charge of what:

. Indian B Non-Indian |:| Victimless crime (such as prostitution, illicit drug use)

TRIBE The tribe has The tribe has No jurisdiction® : o jurisdiction The tribe has © No jurisdiction

i jurisdiction for i Jurisdiction for : : i primary jurisdiction
i all offenses i all offenses : :
STATE . Nojurisdiction . No jurisdiction : No jurisdiction . Has jurisdiction i No jurisdiction +Jurisdiction
: : ¢ for all offenses i primarily belongs

committed on i tothe state
the reservation : i

FEDERAL : For most major i Felony and . Felony and ¢ No jurisdiction ¢ Jurisdiction in i Concurrent federal
. felonies, butnot i misdemeanor ¢ misdemeanor : : some cases . jurisdiction
¢ misdemeanors . crimes, unlessthe @ crimes - : :

tribe has already
punished the
defendant
* For the first time, this year some tribes are allowed to prosecute certain crimeas of domestic violence committed by non-indians in Indian Country.
Source: Federal law enforcement officials THE WASHINGTON POST



PUBLIC LAW 280

EXCEPTIONS

Alaska, California, Minnesota, Nebraska, Oregon, and
Wisconsin are “mandatory” PL 280 states, meaning the
federal government:

extended state criminal jurisdiction and the application of

state criminal laws onto Indian reservations in those
states and

eliminated special federal criminal jurisdiction over
reservation areas in the affected states



CROSS-JURISDICTIONAL

AGREEMENT?

Whereas, the Tribes have contracted with the United States to provide law entorcement
services on the reservation pursuant to 25 U.S.C. § 450-450n, and

Whereas, the parties wish to establish a mechanism whereby citation and arrest authority
of the Tribes over Indians on the reservation is extended to commissioned law enforcement
officials of the State of Montana, Roosevelt County, Poplar and Wolf Point, and citation and
arrest authority of the State of Montana Highway Patrol, Roosevelt County, Poplar, and Wolf

Point over non-Indians on the Reservation is extended to commissioned officers of the Tribes,



LAWS THAT CONTROL

SEX TRAFFICKING

« Federal
Trafficking Victims Protection Act
18 USC 1591 (reauthorized 2015)

« State
Montana House Bill 89 (enacted 2015)
S.D. Codified Laws §22-49-1 (2016)

e Tribal
Fort Peck Tribes, 7 CCOJ 214-218
MHA Nation, “Loren’s Law”
Snoqualmie Tribe, SNOQ. TRIBAL CODE § 7.21

Oglala Sioux Tribe, Oglala Sioux TR. Code Ch. 7, § 701-515
(2015).



LEGAL DEFINITIONS OF

SEX TRAFFICKING

 Force

e Fraud
e Coercion
e Victim

 Commercial Sexual Activity



TRAFFICKING LAWS

« Federal definition of human trafficking: “Trafficking in
persons” and “human trafficking” are umbrella terms
for the act of “recruiting, harboring, transporting,
providing, or obtaining a person for compelled labor or
commercial sex acts through the use of force, fraud, or
coercion.”

e State laws mirror cumbersome federal definition or the
National Conference of State Legislatures’ model
legislation



FEDERAL LAW, 18 USC 1591

» Victims of Trafficking and Violence Protection Act of 2000
(TVPA)

Sex Trafficking: The recruitment, enticing, harboring,
transportation, provision, advertlses maintains, obtaining, or
soliciting of a person for the purpose of a commercial sex act

Commercial Sex Act: Any sex act on account of which anything
of value 1s given to or received by any person

Severe Forms of Trafficking: Sex trafficking in which a
commercial sex act 1s induced by force, fraud, or coercion, or in
which the person induced to perform such act has not attained 18
years of age

» No force, fraud, or coercion required if the victim 1s under the age
of 18

» Jurisdiction = Indian Country



NOTE ON FEDERAL

ARREST AUTHORITY

e Jurisdictional element of TVPA

“in or affecting interstate or foreign commerce, or within the
special maritime and territorial jurisdiction of the United
States”

« TVPA always applies to cases of trafficking in Indian
Country (on reservations) because it 1s a “territorial
jurisdiction of the United States”

« Federal officers may also make arrests for violations of the
TVPA off-Reservation

Need only have probable cause that the crime 1s “economic in
nature”

« U.S. v. Walls (9th Cir., 2015)
* Gonzales v. Raich 545 U.S. 1 (2005)



FORT PECK CODE OF JUSTICE

7 CCO) 2B=2ke

Criminalizes the act of sex trafficking on Fort Peck

Broadens definition of sex trafficking beyond the physical
crimes of kidnapping and slavery to include exploitive and
psychological controlling by the trafficker

Provides for civil forfeiture of $ gained from trafficking

Creates an unlimited statute of limitations for victims who
were trafficked while under 18 years old

Not a defense that a trafficker or buyer lacked knowledge that
the victim was under 18 years old



FORT PECK CODE OF JUSTICE

7 GO 2B —

» [ have full text copies; also available at
http://www.fptc.org/ccoj/ccoj.html

» Creates consistency of law enforcement efforts

Mirrors Federal and State sex trafficking laws, with same elements
of crime

» Safeguards victims

7 CCOJ 216 removes criminal liability for person being trafficked
(the victim) and provides immunity from prosecution for non-
violent crimes committed while a victim of trafficking

» Promotes best practices for law enforcement
 arrest the john
» 1investigate/arrest trafficker
 call victim services for victim — no arrest



THE IMPORTANCE OF CROSS-

JURISDICTIONAL COLLABORATION

» Information-sharing 1s critical
when working within the Indian Country “jurisdictional maze”

because sex trafficking cases often cross reservation, county,
and state lines

different pieces of sex trafficking operations occur in different
places (i.e., the sexual encounter 1s at a motel on the
Reservation while the drug/sex trafficking cartel 1s run from
another city)

 If it looks like an 1solated incident of voluntary prostitution,
where does victim come from? Where do others involve
come from?

contact law enforcement from other potentially involved
jurisdictions



VICTIM SENSITIVITY

» Victims often do not self-identify

 Victims will become resistant to cooperating with
investigation and prosecution if they are treated as
potential suspects
Victims (even minors) very often have had prior negative
interactions with law enforcement and/or criminal

records, which will affect their reaction to police (and
your reaction to them)

« Language issues



BASIC VICTIM NEEDS

Immediate needs

« Food, Sleep

Longer term needs

« Safe and secure housing for victim and family members

« Medical and mental health care (and culturally grounded
healing)

e Job assistance



WHAT IS YOUR ROLE?

« What is your role as a victim advocate or counselor?
 What 1s your role as law enforcement?

« What is your role as a medical professional?



CASE EXAMPLE #]

* You are a law enforcement officer. Janeese 1s a 16 year
old girl living 1n Poplar. Her mom sometimes lives with
her and sometimes she 1s on her own or with friends.
Janeese’s teacher has noticed that she has not been
coming to school much lately and mentions this to
you. A few days later, you get a noise complaint for a 2
a.m. party at the local motel, and the night manager
says that railroad workers have been 1n and out all
night. When you arrive, you see Janeese. She doesn’t
work there, and you’ve never seen her there before. She
1s with an older guy you do not know. She doesn’t want
to talk to you. Do you intervene? If so, how?



BlESIE PRAGHHCES

Talk to Janeese privately in a neutral and safe space
Immediately involve a victim advocate

Ask if Janeese is in need of medical attention and be
sure any other immediate needs are met

Avoid treating Janeese as a suspect, avoid judgmental
or disrespectful language. Avoid interrogation

Keep in mind that people close to Janeese, such as
family members, may also be involved



CASE EXAMPLE #2

* You are a victim’s advocate and therapist. Jordan and
Caroline are two local kids on the reservation. Jordan
1s 17 and Caroline 1s 18. They are best friends. They
went missing a few weeks ago. Caroline’s mother 1s
one of your victim’s services clients, and she tells you
that she heard from a friend that they were last seen
talking at the gas station with some outsider men.
Neither Jordan or Caroline has been seen for a week.

« A few days later, Jordan is back, but not Caroline. You
see Jordan walking in town. Jordan has a bruise on her
cheek. How, if at all, do you intervene?



BlESIE PRAGHHCES

Talk to Jordan privately; avoid judgmental language or
interrogation. Keep your conversations confidential, and make
sure she 1s aware of her right to confidentiality.

Ask Jordan if she 1s in need of medical or other emergency
attention.

Be wary of possible peer power dynamics — Jordan may be trying
to protect Caroline, or to avoid implicating others in her situation.

Find out information about Jordan’s support network, where she
1s staying, and if she has access to basic needs.

Contact other jurisdictions’ law enforcement

Consider approach to inter-generational trauma issues



CASE EXAMPLE #3

« Casey 1s a 15 year old boy who has been arrested
multiple times for possession of methamphetamine
and underage consumption of alcohol. One night, you
hear a commotion in the park and see Casey fighting
with an older man. You go to see what 1s going on and
discover empty beer cans around the park. Casey
appears under the influence of drugs. You do not know
the man with Casey, but the he 1s drunk and his pants
are unzipped and clothes askew. What, if anything, do
you do?



LAW ENFORCEMENT

RESOURCES

E-Guide for Human Trafficking Task Forces
https://www.ovcttac.gov/taskforceguide/eguide/

International Association of Chiefs of Police
http://www.iacp.org/childtrafficking

(Law Enforcement Officers can sign up on this website to request toolkit which
includes training videos- https://leim.wufoo.com/forms/mdhw8y41iwcn2h/)

National Human Trafficking Resource Center
http:/ /traffickingresourcecenter.org 1-888-373-7888

Community Oriented Policing Services Flyer
http://www.cops.usdoj.gov/pdf/2014AwardDocs/CTAS/COPS-Tribal-
TTA-Flyer-FY-2015.pdf

U.S. Department of Health and Human Services
http://www.acf.hhs.gov/programs/endtrafficking



https://www.ovcttac.gov/taskforceguide/eguide/
http://www.iacp.org/childtrafficking
http://traffickingresourcecenter.org
http://www.cops.usdoj.gov/pdf/2014AwardDocs/CTAS/COPS-Tribal-TTA-Flyer-FY-2015.pdf
http://www.acf.hhs.gov/programs/endtrafficking

VICTIM ADVOCACY

RESOURCES

« Report trafficking or seek services confidentially 24/7

National Human Trafficking Resource Center 1 (888)
373-7888

« Can always report trafficking or an emergency to 911

« Tribal Law and Policy Institute “Sex Trafficking
Resources for Sexual Assault and Domestic Violence
Tribal Coalitions”

http://www.tribalcoalitions.org/



