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RECOMMENDATION 
 

RESOLVED, That the American Bar Association urges Congress to support quality and 1 

accessible justice by ensuring adequate, stable, long-term funding for tribal justice systems.2 
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REPORT 
 

The ABA has long recognized the need “to support quality and accessible justice” by 

ensuring “adequate, stable, long-term funding” of justice systems.
1
  While many ABA 

resolutions have been more specifically related to the funding of state court systems, the ABA 

has adopted resolutions concerning adequate funding of federal court systems. The ABA also has 

played a leading role in addressing legal issues concerning Native American and Indigenous 

peoples.  The Association, however, has not yet adopted policy specifically addressing the need 

for “adequate, stable, long-term funding” of tribal justice systems.  

 

Within the ABA’s Judicial Division, the Tribal Courts Council was established to 

recognize and enhance American Indian Tribal courts and the judges thereof.  Today, many 

believe that Native Americans have become a neglected and often forgotten minority. Tribal 

Court justice systems in the United States for many are unknown, misunderstood or ignored. The 

same is true of the many contributions to our unique democracy made by the democratic 

governments of Native Americans before and during the time of the Founding Fathers of the 

United States of America.  The ABA’s Judicial Division Tribal Courts Council was formed with 

the goal of refuting such misperceptions and providing a voice for tribal courts professionals 

within the American Bar Association. 

 

In order for tribal courts to provide justice to the communities they serve, they must have 

adequate funding.  Unfortunately, tribal justice systems have been underfunded for many years.  

The purpose of this resolution is to urge Congress to support quality and accessible justice by 

ensuring adequate, stable, long-term funding for tribal justice systems. 

 

I. ABA POLICY: IMPORTANCE OF ADEQUATE AND STABLE COURT 

FUNDING  

 
The ABA has adopted numerous policies related to adequate funding of justice systems.  

 

In 1991, the ABA’s House of Delegates passed a foundational resolution regarding 

adequate funding for the entire American system of justice.  This resolution recognized that the 

highest priority of the bar and bench must be to promote improvements in the American system 

of justice by ensuring balanced and adequate funding for, and timely access to, the entire justice 

system.  As tribal courts are an integral part of the American system of justice, it is clear that 

tribal courts also must be adequately funded.  

 

As referenced above, in 2004, the ABA adopted a resolution regarding adequate funding 

of state courts.  As such, the ABA recognized the need “to support quality and accessible justice” 

by ensuring “adequate, stable, long-term funding” of justice systems in the states and territories.
2
  

Leading up to the passage of this policy, the ABA was involved in a number of efforts to ensure 

                                                 
1 See ABA resolution #107 adopted in August 2004. 
2 Id. 
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adequate funding of state courts.  For instance, the ABA joined with the National Center for 

State Courts and the National Conference of State Legislatures to co-sponsor the 1995 “National 

Interbranch Conference on Funding the Courts.”  In 1998, the ABA published “Funding the 

Justice System: How Are the Courts Funded?”  In addition, the Judicial Division and Standing 

Committee on Judicial Independence have created an online toolkit on state court funding that 

includes data on current funding levels in all fifty states, model op-ed pieces and talking points 

for those promoting adequate court resources.
3
 Most recently, the ABA Commission on the 21

st
 

Century Judiciary reaffirmed the importance of adequate, stable court funding to the 

independence of the judiciary.
4
  

        

Also, in 2004, the ABA adopted a resolution concerning adequate funding of federal 

court systems. This resolution urged “Congress and the Administration to fund the Federal 

Judiciary, recognizing competing fiscal demands, at levels sufficient to enable the courts to 

fulfill their separate constitutional and statutory duties.”
5
  This resolution also sought to avert a 

funding crisis in Fiscal Year 2005, and, therefore, recommended that, at a minimum, the Federal 

Judiciary should be provided appropriations sufficient to maintain their current level of services 

in order to avoid further staff and operational cutbacks at a time when court workload continues 

to grow.  

 

The ABA has not yet adopted resolutions specifically addressing the need for “adequate, 

stable, long-term funding” of tribal justice systems. However, Native American tribal justice 

systems are clearly part of the “American system of justice” as referenced in the 1991 ABA 

resolution.  In fact, as discussed below, tribes are the third sovereign in the American system of 

justice. Tribal courts play an important role in Native American communities, confronting not 

only issues of self-determination and sovereignty, but also many of the same problems as state 

and federal courts, but often with considerably fewer resources.  In fact, the federal, state, and 

tribal court systems are interconnected, and when tribal courts are unable to deal with tribal 

jurisprudence, some of these matters end up being adjudicated in either the state or federal 

courts, sometimes with disparate results for Native Americans. 

 

 

II. THE THIRD SOVEREIGN IN THE AMERICAN SYSTEM OF JUSTICE: 

TRIBAL JUSTICE SYSTEMS 

 

Native American and Alaska Native Nations constitute a third sovereign within the 

American system of justice. The status of Indian tribes and tribal justice systems was articulated 

by Supreme Court Justice Sandra Day O’Connor when she stated the following: 

 

                                                 
3 See http:/www.abanet.org/jd/courtfunding/home.html.   
4[Justice in Jeopardy: Report of Commission on the 21st Century Judiciary, American Bar Association, at 

83-81. 
5 See ABA resolution #10A adopted in August 2004 [04A10A]. 
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Today, in the United States, we have three types of sovereign entities -- the Federal 

government, the States, and the Indian tribes. Each of the three sovereigns has its own 

judicial system, and each plays an important role in the administration of justice in this 

country.
 6

 

  

Most of the tribal courts that exist today date back to the Indian Reorganization Act of 

1934.
7
  Before the Act, tribal judicial systems were based on the Courts of Indian Offenses, 

which were established in the 1880's by the federal Office of Indian Affairs. The Indian 

Reorganization Act allowed the tribes to organize their governments, to draft their own 

constitutions, to adopt their own laws through tribal councils, and to set up their own court 

systems. By that time, however, previous U.S. policies directed at Native Americans such as 

forced migration, settlement on the reservations, and the allotment system had wrecked havoc on 

customary Native American life. Consequently, in 1934, most tribes were not in a position to 

recreate historical forms of justice. Therefore, while a few tribes have "traditional courts" based 

on Indian custom, most modern reservation judicial systems do not trace their roots to traditional 

Indian fora for dispute resolution. Rather, because the tribes were familiar with the regulations 

and procedures of the Bureau of Indian Affairs, under the provisions of the Code of Federal 

Regulations (CFR), that model provided the framework for many tribal courts at the time of the 

Indian Reorganization Act.
8
  

 

 Today, the vast majority of the more than 350 current tribal justice systems function in 

isolated rural communities. These tribal justice systems face many of the same difficulties faced 

by other isolated rural communities, but these problems are greatly magnified by the many other 

complex problems that are unique to Indian country. Tribal justice systems are faced with a lack 

of jurisdiction over non-Indians, complex jurisdictional relationships with federal and state 

criminal justice systems, inadequate law enforcement, lack of detention staff and facilities, lack 

of sentencing or disposition alternatives, lack of access to advanced technology, and lack of 

substance abuse testing and treatment options.
9
  Tribal courts must work to satisfy the 

sometimes-competing demands of those inside and outside the tribal communities. But while the 

challenges are enormous, “the effective operation of tribal courts is essential to promote the 

sovereignty and self-governance of the Indian tribes.”
10

 As the Supreme Court has recognized:  

"Tribal courts play a vital role in tribal self-government, and the Federal Government has 

consistently encouraged their development."
11

  

 

  As one prominent commentator has observed:  “Tribal courts constitute the frontline 

tribal institutions that most often confront issues of self-determination and sovereignty, while at 

                                                 
6 Sandra Day O’Connor, Lessons from the Third Sovereign: Indian Tribal Courts, 33 TULSA L.J. 1, 1 (1997). 
7 Indian Reorganization Act of 1934, 48 Stat. 984 (codified as amended at 25 U.S.C. §§ 461-79 (1983)). 
8 See Day O’Connor, supra note 6, at 1-2. 
9 See generally National American Indian Court Judges Association Testimony on Fiscal Year 2001 Interior 

Appropriations  Before the H. Subcomm. on Interior and Related Agencies, H. Comm. on Appropriations, (Apr. 6, 

2000), available at http://www.naicja.org/legislation/house_testimony.asp [hereinafter NAICJA Testimony]. 
10 See Day O’Connor, supra note 6, at 2. 
11 See Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 14-15 (1987). 

http://www.naicja.org/legislation/house_testimony.asp
http://www.lexis.com/research/buttonTFLink?_m=a95bb57b3419983e5451457a79889950&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b33%20Tulsa%20L.J.%201%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=6&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b480%20U.S.%209%2cat%2014%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=41&_startdoc=41&wchp=dGLzVlz-zSkAk&_md5=127842ae17e1bf6e6f79eed05170421c
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the same time they are charged with providing reliable and equitable adjudication in the many 

and increasingly diverse matters that come before them” 
12

 Tribal justice systems are the primary 

and most appropriate institutions for maintaining order in tribal communities. 

 

 Tribal courts preside over the very same issues state and federal courts confront in the 

criminal context, such as, child sexual abuse, alcohol and substance abuse, gang violence and 

violence against women.  These courts, however, while trying to address these complex issues 

with far fewer financial resources than their federal and state counterparts, must also “strive to 

respond competently and creatively to federal and state pressures coming from the outside, and 

to cultural values and imperatives from within.” 
13

 

 

 Tribal courts must deal with a wide range of difficult criminal and civil justice problems 

on a daily basis. The scope, number, and complexity of tribal court civil caseloads have been 

rapidly expanding. But issues related to the tribal court criminal caseloads are even more 

problematic. It should be noted that in most tribal justice systems, 80-90% of the cases are 

criminal cases and 90% of these cases involve the difficult problems of alcohol and/or substance 

abuse.
14

 While the crime rate, especially the violent crime rate, has been declining nationally, it 

has increased substantially in Indian Country. In fact, the rate of violent crime estimated from 

self reported victimizations for Native Americans is well above that of other U.S. racial or ethnic 

groups and is more than twice the national average.
15

 Tribal justice systems are grossly under-

funded to deal with these criminal justice problems.
16

 

 

 

III. CONSEQUENCES OF INADEQUATE FUNDING OF TRIBAL JUSTICE 

SYSTEMS 

 

There is no question that tribal justice systems historically have been under funded and 

continue to be under funded in most tribal communities. This chronic under funding of tribal 

court systems has been repeatedly documented and examined over the years in report after 

report.  Moreover, various governmental agencies and justice organizations have repeatedly 

called for substantially increased funding for tribal justice systems. 

                                                 
12 Frank Pommersheim, Braid of Feathers: American Indian Law and Contemporary Tribal Law 57 (1995). 
13 See NAICJA Testimony (citing Pommersheim, Tribal Courts: Providers of Justice and Protectors of 

Sovereignty, 79 JUDICATURE No. 7, Nov.-Dec. 1995, at 111). 
14 See NAICJA Testimony. 
15 U.S. Department of Justice, Office of Justice Programs, Bureau of Justice Statistics, A BJS Statistical 

Profile, 1992-2002, American Indians and Crime, Dec. 2004, NCJ 203097, 

http://www.ojp.usdoj.gov/bjs/abstract/aic02.htm. 
16 The below section sets forth the consequences of this chronic underfunding.  Some believe that the most 

stable funding for tribal justice systems would likely be through tribal percentage set asides in 

mainstream funding legislation such as the methodology that has been successfully utilized in the 

Violence Against Women Act (VAWA), which was recently reauthorized, including Title IX which 

specifically addresses Safety for Indian Women. See, e.g., COHEN'S HANDBOOK OF FEDERAL INDIAN LAW 

1410 (Neil Jessup Newton ed., LexisNexis 2005). 
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A. Identification of the Chronic Underfunding of Tribal Justice Systems And 

Resulting Passage of the Indian Tribal Justice Act, Which Was Never Fully 

Funded 

 

In 1991, the United States Civil Rights Commission found that “the failure of the United 

States Government to provide proper funding for the operation of tribal judicial systems . . . has 

continued for more than 20 years.”
17

 The Commission also noted that “[f]unding for tribal 

judicial systems may be further hampered in some instances by the pressures of competing 

priorities within a tribe.”
18

 Moreover, they opined that “[i]f the United States Government is to 

live up to its trust obligations, it must assist tribal governments in their development . . . .”
19

 The 

Commission “strongly support[ed] the pending and proposed congressional initiatives to 

authorize funding of tribal courts in an amount equal to that of an equivalent State court” and 

was “hopeful that this increased funding [would] allow for much needed increases in salaries for 

judges, the retention of law clerks for tribal judges, the funding of public defenders/defense 

counsel, and increased access to legal authorities.”
20

  

 

            As indicated by the U.S. Civil Rights Commission, the critical financial need of tribal 

courts ultimately led to the passage of the Indian Tribal Justice Act (the “Act”).
21

 Congress found 

that “[t]ribal justice systems are an essential part of tribal governments and serve as important 

forums for ensuring public health, safety and the political integrity of tribal governments.”
22

 

Affirming the findings of the Civil Rights Commission, Congress further found that “tribal 

justice systems are inadequately funded, and the lack of adequate funding impairs their 

operation.”
23

 In order to remedy this lack of funding, the Act authorized appropriation base 

funding support for tribal justice systems in the amount of $50,000,000 for each of the fiscal 

years 1994 through 2000.
24

  

 

To carry out the provisions of the Indian Tribal Justice Act, Congress authorized annual 

appropriations of over $58 million annually for each of the fiscal years 1994-1999 with $50 

million annually for base support funding for tribal justice systems. Unfortunately, however, a 

total of only $5 million of the more than $58 million per year appropriated was actually 

appropriated through 1999.
25

  Since Congress enacted the Indian Tribal Justice Act in 1993, the 

needs of tribal court systems have continued to increase, but there has been no corresponding 

                                                 
17 United States Commission on Civil Rights, The Indian Civil Rights Act: A Report of the United States 

Commission on Civil Rights 71 (June 1991). 
18 Id. 
19 Id. 
20 Id. 
21 Pub. L. No. 103-176 (codified at 25 U.S.C. § 3601 et seq.) 
22 25 U.S.C. § 3601(5). 
23 25 U.S.C. § 3601(8). 
24 25 U.S.C. § 3621(b).  
25 United States Commission on Civil Rights, A Quiet Crisis: Federal Funding and Unmet Needs in Indian Country 79 

(2003) *hereinafter “A Quiet Crisis”+ . 
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increase in funding for tribal court systems.
26

 In fact, the Bureau of Indian Affairs funding for 

tribal courts has actually decreased substantially since the Indian Tribal Justice Act was enacted 

in 1993.
27

 

Without a source of stable, long-term funding, tribal justice systems are funded through a 

patchwork of sources at the federal level.  Both the Department of Justice and the Department of 

the Interior supply funding through mechanisms such as grants and by funding tribally operated 

justice systems.  This patchwork results in woefully inadequate funding.  For instance, the Tribal 

Courts Assistance Program at DOJ administers grants to support the development, 

implementation, enhancement, and continuing operation of tribal justice systems.  While FY 

2008 funding has yet to be determined, FY 2007 funding was only $8 million for the entire 

country.
28

       

 

B. State, Tribal and Federal Leaders Document the Urgent Need for Increased 

Funding of Tribal Courts 

 

In 1993, the same year that the Indian Tribal Justice Act was enacted into law, a report 

was issued by a group of tribal, state, and federal leaders,
 29

  sponsored by the Conference of 

Chief Justices of the State Supreme Courts, the National Center for State Courts, the National 

American Indian Court Judges Association, the State Justice Institute, and the Native American 

Tribal Courts Committee of the National Conference of Special Court Judges of the American 

Bar Association.
30

 The recommendations of the report reflect a philosophy which holds that as 

the role, legal authority, and necessity of tribal courts becomes better understood, conflicts will 

give way to mutual recognition that all courts, tribal, state or federal, have a legitimate place in 

the American system of governance. The report also recognizes that the full development of 

tribal court jurisdiction and competence in matters affecting tribal governance and Indian country 

is a positive step for all parties, including affected non-Indians and adjacent states. To this end, 

one of the main recommendations of the report was that “Congress should provide resources to 

enhance and expand tribal court operations concomitant with their increased authority.”
31

  

Specifically, the report recommended that “Congress should increase the level of its funding for 

tribal courts.”
32

  

 

Various federal agencies have also repeatedly recognized both the importance of tribal 

justice systems and the need for substantially increased funding of these tribal justice systems. 

                                                 
26 In 2000, Congress reaffirmed the Congressional commitment to provide this increased funding for tribal 

justice systems when it reauthorized the Act for seven more years of funding at the same level of more 

than $58 million per year through the Indian Tribal Justice Technical and Legal Assistance Act.  See Pub. 

L. No. 106-559 § 202.  
27 See NAICJA Testimony. 
28  See www.ojp.usdoj.gov/BJA/grant/tribal.html. 
29 See Building on Common Ground:  A National Agenda to Reduce Jurisdictional Disputes Between Tribal, State, 

and Federal Courts (Sept. 1993), available at http://www.tribal-institute.org/articles/common.htm. 
30 This group was the precursor to the current Tribal Courts Council of the ABA’s Judicial Division. 
31 See Building on Common Ground, supra note 27. 
32 Id. 



117A 
 

 7 

For example, in 1997, a joint report by the Departments of Justice and the Interior concluded 

that: 

 

Basic law enforcement protection and services are severely inadequate for most of Indian 

Country. This problem affects more than 1.4 million people who depend on the federal 

government for these services. Simply put, many American citizens living on Indian 

reservations do not receive even the minimum level of law enforcement services taken 

for granted in non-Indian communities.
33

 

 

In 1998, Attorney General Janet Reno stated in testimony before the Senate Indian 

Affairs Committee, it is “crucial” to provide additional funding to “better enable Indian tribal 

courts, historically under-funded and under-staffed, to meet the demands of burgeoning case 

loads.”
34

 The Attorney General indicated that the “lack of a system of graduated sanctions 

through tribal court, that stems from severely inadequate tribal justice support, directly 

contributes to the escalation of adult and juvenile criminal activity.”
35

  

 

Attorney General Reno acknowledged that, “With adequate resources and training, [tribal 

courts] are most capable of crime prevention and peacekeeping.”
36

  It is her view that “fulfilling 

the federal government’s trust responsibility to Indian nations means not only adequate federal 

law enforcement in Indian Country, but enhancement of tribal justice systems as well.”
37

 

 

C. An Historic Report by the U.S. Commission on Civil Rights Documents a 

“Crisis” of Unmet Needs in Indian Country, Particularly With Respect to 

Tribal Justice Systems 

 

More than ten years after its report on the Indian Civil Rights Act, the U.S. Commission 

on Civil Rights published an historic report entitled A Quiet Crisis: Federal Funding and Unmet 

Needs in Indian Country.
38

 This report put it simply:  “Tribal justice systems have been 

underfunded for decades.”
39

  Calling the implications of inadequate funding for tribal courts “far-

reaching,” the report stated bluntly: 

 

As long as tribal courts are underfunded and unable to deal with tribal jurisprudence, the 

burden for criminal justice will continue to fall on the federal court system, where 

                                                 
33 Report of the Executive Committee for Indian Country Law Enforcement Improvements 1 (Dep’t of Justice 1997), 

see also Robert McCarthy, The Bureau of Indian Affairs and the Trust Obligation to American Indian, 19 BYU J. PUB. L. 1, 45-

57 (2004). 
34 Testimony of Att’y Gen. Janet Reno on the Indian Law Enforcement Initiative Before the S. Comm. On Indian 

Affairs, (June 3, 1998), available at 

http://www.justice.gov/archive/otj/Congressional_Testimony/attgensiac.htm. 
35 Id. 
36 A Federal Commitment to Tribal Justice Systems, 79 Judicature No. 7, Nov./Dec. 1995, at 114. 
37 Id. 
38 United States Commission on Civil Rights, A Quiet Crisis:  Federal Funding and Unmet Needs in Indian 

Country (July 2003) [hereinafter “A Quiet Crisis”]. 
39 Id. at 79.  
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sentences are typically harsher, perpetuating a system of dual justice for Native 

Americans on reservations.
40

 

 

The report noted that Native Americans are the victims of crimes, particularly violent 

crimes, at rates far exceeding other groups and that they are also overrepresented in the 

correctional system. Law enforcement officials identified the lack of funding “as the primary 

factor” for these problems.
41

 

 

The report acknowledged both the failed funding under the Act and the “sporadic and 

insufficient funding in recent years” after the Act expired in 1999 as the basis for the weak 

justice systems often found in Indian Country.  The report opined that the federal government is 

compromising the safety of Native people and their communities: 

 

Because many of the DOJ’s Native American programs are not statutorily required, they 

are subject to the priorities of appropriators, and as a result, funding fluctuates from year 

to year. This fractured funding negatively affects program development and delivery. 

Moreover, the jurisdictional division among tribal, federal, and state law enforcement 

agencies, as well as that between DOJ and BIA, has resulted in a complex and 

uncoordinated system.
42

 

 

The Commission clearly saw the development and support of tribal law enforcement, 

tribal courts and tribal correctional programs as necessary to ensuring order and justice in tribal 

communities. If justice is to become the norm in Indian communities, the federal government 

must acknowledge that “federal funding for criminal justice systems in Indian Country remains 

insufficient to meet the immediate needs of these communities, much less establish a framework 

for eventual self-sufficiency.”
43

  

 

D. A Recent Report by Amnesty International Concludes That the Failed 

Funding for Tribal Justice Systems Compounds the Pervasive Human Rights 

Abuses of Sexual Violence Against Indigenous Women in the United States 
 

Even the international community has weighed in on the failed funding for tribal justice 

systems.  Most recently, focusing on sexual violence against Native American women in the 

United States, Amnesty International highlighted how the failure to adequately fund tribal law 

enforcement and tribal court systems exacerbates these human rights violations.
44

 The report 

noted that Native American and Alaska Native women in the United States suffer 

disproportionately high levels of rape and sexual violence, yet the federal government has 

created substantial barriers to accessing justice.  The report quoted Justice Department figures 

                                                 
40 Id. 
41 Id. at 81. 
42 Id. 
43 Id. at 81.  
44 Amnesty International, Maze of Injustice: The Failure to Protect Indigenous Women From Sexual Violence in 

the USA (April 2007). 
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which indicate that Native American and Alaska Native women are 2.5 times more likely to be 

raped or sexually assaulted than women in the United States in general and that more than one in 

three Native women will be raped in their lifetimes. 

 

In its press release, Amnesty International stated that “[t]he U.S. Government has 

undermined the authority of tribal justice systems to respond to crimes of sexual violence by 

consistent under-funding.”
45

 The report noted that tribal law enforcement agencies are 

chronically under-funded and that federal and state governments provide significantly fewer 

resources for law enforcement on tribal land than are provided for comparable non-Native 

communities. Amnesty International concluded:  “In failing to protect Indigenous women from 

sexual violence, the USA is violating these women’s human rights.”
46

 One of the specific 

conclusions of the report was that federal authorities should make available the necessary 

funding and resources to tribal governments to develop and maintain tribal court and legal 

systems which comply with international human rights standards.  

 

IV.  CONCLUSION 

 

Tribal justice systems are the primary and most appropriate institutions for maintaining 

order in tribal communities. They are the keystone to tribal economic development and self-

sufficiency. Any serious attempt to fulfill the federal government’s trust responsibility to Indian 

Nations must include increased funding and enhancement of tribal justice systems.  

  

Respectfully Submitted, 

 

 

Robyn Shapiro, Chair 

Section of Individual Rights and Responsibilities 

 

 

August 2008 

                                                 
45 Press Release, Amnesty International USA, U.S. Authorities Fail to Protect Native American and Alaska 

Native Women from Shocking Rates of Rape, Reports Amnesty International (April 24, 2007), available at 

http://www.amnestyusa.org/document.php?lang=e&id=ENGUSA20070424001. 
46 Id. 
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GENERAL INFORMATION FORM 

 

 

Submitting Entity:  Section of Individual Rights & Responsibilities 

 

Submitted By:  Robyn S. Shapiro, Chair 

   Section of Individual Rights & Responsibilities 

 

1. Summary of Recommendation(s). 

   

This recommendation urges Congressional support of quality and accessible justice by 

ensuring adequate, stable, long-term funding for tribal justice systems.  

 

2. Approval by Submitting Entity. 

 

The Council of the Section of Individual Rights and Responsibilities approved the filing 

of this Report with Recommendation on February 8, 2008, during its Midyear Meeting in 

Los Angeles, California. 

 

3. Has this or a similar recommendation been submitted to the ABA House of Delegates or 

Board of Governors previously? 

 

 No. 

 

4. What existing Association policies are relevant to this recommendation and how would 

they be affected by its adoption? 

 

In 1991, ABA adopted a foundational resolution regarding adequate funding for the 

entire American system of justice.  This resolution recognized that the highest priority of 

the bar and bench must be to promote improvements in the American system of justice by 

ensuring balanced and adequate funding for, and timely access to, the entire justice 

system.   

 

In 2004, the ABA adopted a resolution urging adequate funding of state courts, in which 

it recognized the need “to support quality and accessible justice” by ensuring “adequate, 

stable, long-term funding” of justice systems in the states and territories.   

        

Also, in 2004, the ABA adopted a resolution urging adequate funding of federal court 

systems. The policy urged “Congress and the Administration to fund the Federal 

Judiciary, recognizing competing fiscal demands, at levels sufficient to enable the courts 

to fulfill their separate constitutional and statutory duties.”  The policy also sought to 

avert a funding crisis in Fiscal Year 2005, and, therefore, recommended that, at a 

minimum, the Federal Judiciary should be provided appropriations sufficient to maintain 

their current level of services in order to avoid further staff and operational cutbacks at a 

time when court workload continues to grow.  
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This proposed recommendation would build upon these previous policies to support 

adequate funding for tribal justice systems. 

 

5. What urgency exists which requires action at this meeting of the House? 

 

Tribal courts play an important role in Native American communities, confronting not 

only issues of self-determination and sovereignty, but also many of the same problems as 

state and federal courts, but with considerably fewer resources.  In fact, the federal, state, 

and tribal court systems are interconnected, and when tribal justice systems are unable to 

deal with tribal jurisprudence, some of these matters end up being adjudicated in either 

the state or federal courts, sometimes with disparate results for Native Americans.  It is 

imperative to the entire judicial system that tribal judicial systems receive adequate and 

stable funding. 

 

6. Status of Legislation.  (If applicable.) 

 

 The sponsoring entities are not aware of any relevant legislation pending at this time. 

 

7. Cost to the Association.  (Both direct and indirect costs.) 

 

N/A 

 

8. Disclosure of Interest.  (If applicable.) 

 

 There are no known conflicts of interest. 

 

9. Referrals.  

 

Section of Administrative Law and Regulatory Practice 

Section of Business Law 

Section of Family Law 

General Practice, Solo and Small Firm Section 

Government and Public Sector Lawyers Division 

Section of Labor and Employment Law 

Section of Litigation 

Section of State and Local Government Law 

Tort and Insurance Practice Section 

Public Education Division 

Judicial Division  

Law Student Division 

Senior Lawyers Division 

Young Lawyers Division 

Commission on Racial and Ethnic Diversity in the Profession 

Council on Racial and Ethnic Justice 

Commission on Women in the Profession 

Commission on Sexual Orientation and Gender Identity 

 



117A 
 

 12 

10. Contact Person.  (prior to the meeting) 

 

Gerald B. Gardner, Council Member 

ABA Section of Individual Rights and Responsibilities 

Tribal Law & Policy Institute 

8235 Santa Monica Blvd., Suite 211 

West Hollywood, CA  90046 

Tel.: 323/650-8149 

Fax: 323/650-5467 fax 

E-mail: jerry@tlpi.org 
 

Mary Smith, Council Member 
ABA Section of Individual Rights and Responsibilities 
17533 Maple Dr. 
Lansing, IL 60438-2079 
Tel.: 708/895-7909 
Fax: 609/702-4319 
E-mail: marysmith828@hotmail.com 

 

Tanya N. Terrell, Director 

 ABA Section of Individual Rights and Responsibilities 

 740 15th St., NW 

 Washington, DC   20005 

 Tel: 202/662-1030 

 Fax: 202/662-1031 

 E-mail: terrellt@staff.abanet.org 

 

11. Contact Person.  (who will present the report to the House) 

 

C. Elisia Frazier  

Kaplan Higher Education 

6301 Kaplan University Ave. 

Ft. Lauderdale, FL  33309 

954-515-4476 

954-732-0628 cell 

1-800-540-3176 fax 

cefrazier@kaplan.edu 

 

Richard M. Macias  

Richard Macias & Associates 

2741 Prewett Street 

P. O. Box 31569 

Los Angeles, CA   90031-0569 

Tel.: 323/224-3939 

Fax: 323/225-4485 

E-mail: rmmacias@aol.com 

 

blocked::mailto:jerry@tlpi.org
mailto:marysmith828@hotmail.com
mailto:terrellt@staff.abanet.org
mailto:cefrazier@kaplan.edu
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EXECUTIVE SUMMARY 

 

a) Summary of the recommendation:  

 

This recommendation urges Congressional support of quality and accessible 

justice by ensuring adequate, stable, long-term funding for tribal justice systems.  

 

b) Summary of the issue which the recommendation addresses: 

 

Tribal courts constitute the frontline tribal institutions that most often confront 

issues of self-determination and sovereignty, while at the same time, are charged 

with providing reliable and equitable adjudication in the many and increasingly 

diverse matters that come before them.  However, these courts have historically 

operated with far fewer financial resources than their state and federal 

counterparts.   

 

c) Explanation of how the proposed policy position will address the issue: 

 

The proposed policy would urge Congress to provide adequate, stable, and long-

term funding for tribal justice systems. 

 

d) Summary of any minority views or opposition which have been identified: 

There is no known opposition to this proposal. 

 

 


