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Judge Cranston Hawley, President
National American Indian Court Judges Association

Our Indian courts are necessary If tribal govern-
ments are to exercise the sovereign prerogatives of
trites as recognizad by Congress and the federal courts.,
It is the job of Indian tribunals to interpret tribal
laws and to apply them evenly to everyone under tribal
Jurisdiction. Congress has mandated In the Indian
Civil Rights Act that this be done according to ''due
process'’ and without impairment of many individual
1iberties found in the federal Constitution. Before
these goals can be met, we must improve the abllities
of our courts. This calls for actlon In concert with
the federa} government. It was the government which
{nltiated Indjan judlcial systems as we know them today,
and which has prescribed requirements for how they must
operate,

Our treatles and the special legal relationship
between tribes and the United States promise the lawful
and peaceful existence of our pecple on thelr reser-
vatlons. Unfortunately, the federal government has
not kept this promise. Although the efforts of most
tribes have made their systems fatr and respectable,
reservation legal systems never have had completely
adequate staffs, facilitles, or training. Costs are
now s high and federal statutory requirements so
stringent that greater federal assistance Is indispen-

- sible,

The National American Indian Court Judges
Association was formed in 1968 taking as its purposes:
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sto lmprove the American Indian court system
throughout the United States of America

sto provide for the upgrading of the court
system through research, professional advancement
and continuing education

sto further tribal and public knowledge and wunder-
standing of the American Indian court system

«to maintain and improve the Integrity and capa-
bility of the American Indian court system in
providing equal protection to all persons bafore
any Indian court

#to conduct any and all research and educationa)l
activities for the purpose of premoting the
affairs and achieving the objectives of Indlan
courts and of the Assoclation and to secure
financial asslstance for the advancement of the
purposes of the Association

When the Bureau of Indian Affalrs engaged the NALCJA to
undertake a year long project to develop ways to improve
Indian court systems, we accepted the assignment
enthusiastically. It was precisely the kind of thing

we were organized to do, Further, it evidenced a federal
commitment to work with us and support us in the task of
making all Indlan courts fair, effjcient, and effective
ministers of Justlce.

We believe that the commissioning of this praject
by the Bureau of Indlan Affairs is a sign that a leng
overdue obligation finally may be met. But the project
is just a beginning. In the final analysis, the extent
and sincerity of the commitment of the Bureau and other
federal agencies will be measured by their response to
the needs defined in the report which follows and by the
degree to which they facl)itate or ignore our recommenda-
tions. We hope that recent Indications from the federal
establishment of lts support and dedlicatlion to meeting
present and future challenges to Indian courts will be
the foundation of positive action.

-vi-.
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The Heed for |mproved
Indian Courts

Since at least 1959, it should have been clear

' that the existence and effective operation of tribal
courts are essentlal ingredients of the right of tribal
sel f-government. In that year the Unlted States Supreme
Court ruled that a non-lindian storekeeper on the Navajo
Reservatlon could not use the Arizona state courts to
collect a debt owed by a Navajo indian Tiving on the
reservation. The Court rested its decision on the fact
that a!lowlng state court authority over such a matter
would be an infringsment on the Indians' right of self-
government.

; There can be no doubt that to allow the

' exercise of state jurisdiction here would under-
mine the authority of the tribal courts over
Raservation affalrs and hence would Infrin?e on
the right of Indlans to govern themselves.

tn declding Williams v. Lee the Court relied
heavily upon the commitment of Congress, the Bureau of
tndlan Affalrs, and the tribe "in strengthening the
Navajo tribal government and its courts.'' That the
tribe had "greatly Improved its legal system threugh
increased expenditures and better tralined personnel'' and
that 1ts courts were exercising "broad criminal and civil
jurlsdictlon' were particularly persuasive points.
Nevertheless, the full tmport of the Court's decision was
not grasped by federal officials or tribes. Most tribes

Willtams v. Lee, 358 U.S. 217, 223 (1959).




did not parcelve the existence of a strong, competent
court system as the best defense against [ncursions on
tribal soverelgnty. Similarly, federal agencies, charged
with a fiduciary responsibility to protect the Integrity
of Indian governments, seemed unmindful of the factors the
Supreme Court said were Important In Williams v. Lee.
Indian courts remained underfundad, incldental parts of
tribal governments., Trlbes and government agencles pro-
ceeded as If Indlan sel)f-~govarnment were an abstract con-
fept which always would be held sacred in the eyes of the
aw,

We know now that the Supreme Court will not decide
cases upon what it calls “platonic notions of Indian
sovereignty,' but Instead wlll use the doctrine as "Ma
backdrop against which she applicable trsaties and federal
statutes must be read.'"s Thus, the Court can be expected
to look for Congress' intent to maintain separate Indian
governments as manlfested in speclflc faderal acts,
programs, and appropriations., This analysis will deter-
mine whether a state's authority is preempted by federal
action; and the manner and extent of a tribe's exerclse
of Its governing powars wlll determine whether there is
an Infringement upon tribal self-government. It seems
clear that the 1Imits placed upon tribal powers or the
encouragement given to thelr exercise by express con-
gressional acts will fix the dimensions of tribal self-
governing powers. It Is fortunate that the relatively
sophisticated Navajo court system, operating with coplous
examples of fedsral support, was the subject of the
Court's scrutiny in several of the more recent clashes
between powers of tribes and states., But the principles
bul 1t upon those cases may not survive analysls in other
factual settings. The courts will have difficulty
excluding exerclses of state power when tribes with
inadequate or non-existent Judicial systems are {nvolved.
The rationale of protecting tribal self-government may
not apply where there is In fact no operative "authority
of the tribal courts over Reservatfon affairs."

In measuring Indlan courts, federal courts are
certain to examine acts of Congress which desl with the
operation of Indlan judiclal systems. The most sweeping
and recent of such acts Is the Endian Civil Rights

2HcCIanahan v. Artzona Tax Comm'n, 411 U.5. 164,
172 (1974).

T TR S T T R TR S

Act.3 Unquestionably, the Act limits the sovereignty of
Indlan tribes because it Insists upon a form of govern-
ment not necessarily of their own choosing, They must
adhere to concepts of due process and equal protectlon
snd assure thelr membars a 1ist of substantive rights
borrowed from the Unfted States Constltution, which may
be allen to thelr own traditions of government. The
familiarity of non-indian courts with the federal Bill
of Rights provides a ready Index for evaluating 1ndian
courts—a gauge for thelr degree of effectiveness as
vehicles of preemptlon of state governmental authority,
and of thelr exercise of tribal self-government. Yet
the response of tribes and, significantly, of the faderal
astablishment as thelr mentor and trustee has not been
adequate to fulfill Congress' mandate and to meet the
challenge of the ICRA fully. '

Limited Federal Assistance

In the past few years there has been increased
attentlion paid to Indlan courts, but it seems to have
been more a response to a general concern for 'law and
order” than to iIndian tribal needs. The Omnibus Crime
Control and Safe Streets Act of 1968 established the Law
Enforcement Assistance Administration as part of the
Nixon Administration's program to flght crime throughout
the country. Indian courts have been Incidental bene-
fleiaries of the Act, receiving over $2.5 million of
the nearly $5 billion which LEAA has granted to govern-
ments for law enforcement related projects. This agency
has made possible training for Indian judges and assist-
ance to many Indlian courts. .

The Bureau of I!ndlan Affalrs also has made more
money available to Indian courts, but again the concern
has been less with strengthening tribal govarnments than
with queliing civil unrest. Dramatically Increased funds
for law.enforcement (including courts) were budgeted by
the BIA and appropriated by Congress in the wake of the
1973 Wounded Knee disturbances. Higher funding levels
have enabied Indlan courts to incrsase thelr facilities,
staffs, and the competence of their judges. Yet the
upgrading of Indlan courts tracks the avallable funding,
not an improvement program concelved specifically to
satisfy court needs. Therefore, not only have the funds

326 y.5.C. §51300-1341.

-3-

il
D ——————————————



r

been inadequate, but they have not been used as effec-
tively as they might have been under a program for Indlan
court development.

In 1976 the Bureau of Indlan Affairs established
a separate Judicial Services Divislon as a result of
recommendations in Its Indian Reservatlon Criminal
Justice Task Force Apalysls 1974-1975.% This new divi-
sion, working together with the NAITJA, the American
Indian Lawyer Training Program, Inc. (AILTP), and the
American Indian Law Center (AILC), soon realized that
there were no articulated goals or programs for Indian
courts. Indeed, there was little basic Information about
Indian courts. To remedy the situation, the Bureau of
Indian Affairs commlissioned the AILTP to survey Indlan
courts and collect data to assist it In making informed
decisions. And the NAICJA was awarded s one year con-
tract for a Long Range Planning Project to study Indian
court systems, ldentify their main strengths and weak-
nesses, develop a set of mode] standards, name four
mode! courts with whom the BIA could test the model
standards, and propose a five year plan of support for
Indian courts, This report is In fulflliment of the
NAICJA contract.

The Long Range Planning Project

The BAICJA's Long Range Planning Project staff
determined that a solid background was necessary In
order to develop the results sought by the BIA. 1t was
necessary to review all written materials relating to
Indian courts, visit a cross sectlion of Indian courts,
and utilfze the advice of people knowledgeable in Indian
court problems. Virtually every reported court decision
and every article dealing with Indlan courts were read
-and abstracted. Al) reports on [ndian courts by con-
gressional committees, organizations, and others were
careful ly reviewad. '

The avallable information on Indian courts proved
to be incredibly sparse. The AILTP report provided more
basic data on Indian courts than any other single
source, but even the report's authors cautloned that it
was of limlted reliability. The tribes from which [nfor-
matlon had been obtained simply did not have enough

ll'Bure&u of Indian Affalrs, indlan Reservation

Criminal Justice Task Force Analysis 1974-1975, at 107
SEYDR

.
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hard, statistical data in a form which could be corre-
lated with other tribes' Information. The Long Range
Planning Project also needed opinions and impressions of
Indian court operations and needs, as well as suggestions
for their improvement. From the outset it was obvious
that the data gap could not be filled by any survey done
by the project, but would have to await the Institution
of a uniform natfonal data collection system for Indian
courts. The constraints of time and resources dictated
that not all reservations could be visited. Instead,
visits were made to a cross section of courts varying

tn geographic location, size, special types of problems,
kind of court, and jurisdiction.

With the assistance of the NAICJA board members
and instructors, twenty-three courts were selacted for
visitation., The courts selected were:

Blackfeet Navajo
Coeur d-Alene Nevada Colonies

Colorado River Dglala Sioux

Colville Papago
Fort Peck Red Lake Chippewa
Gila River San Carlos Apache
Hopl ' San Juan Pueblo
!sleta Pueblo Suquamish
Jicarilla Apache Uintah and Ouray
Menominee Warm Springs
Metlakatla Yakima

: Zuni Pueblo

A list of consultants to conduct the reservation visits
was compiled with the assistance of members of the
NAICJA board of directors and steering commi ttee and
Indian jeaders throughout the country.

The Long Range Planning Project staff prepared
a draft of an extensive document outlining the scope of
inquiry for reservation visits. The draft was circu-
lated widely for comment. A semi-final draft was tested
in use at two reservations. A final draft that was used
at all other reservations incorporated the resulting
suggestions. During the spring of 1977, teams of two
consultants made two day visits to each reservation.
Each of the consultants submitted a written report to
the Long Range Planning Project office. Information
from the reports has been abstracted and compiled in
a separate volume which is Appendix 1 to this report.
The report and recommendations found in this volume
draw heavily wvpon thls Information.
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Early in the project, a Long Range Planning Project

advisory commi ttee was formed. It 'consisted of Orville
N, Olney, project director, Governor Paul Tafoya repre-
sentIng the National Tribal Chalirmen's Association,
Joseph Myers representing the American Indian Lawyer
Training Program, Inc., Thelma Stiffarm, who was. later
replaced by Toby Grossman, representing the Amerlcan
Indlian Law Center, and Judge Wilmer Peters representing
the NAICJA. The committee met efght times during the
year for two or three days each time. Usually guests
and consultants were invited. Consultants ware asked to
submit discussion papers in advance of the meetings.

The papers were circulated to commi ttee members for
their review, presented by the consultants at the meet-
Ings, and discussed by those present. Many of the ideas
from the papers and subsequent discussions of them are
reflected in this report. A separate volume, Appendix 2
to this report, contains coples of the advisory commit-
tee discussion materlals. :

The advisory committee spent many hours reviewing
and substantially revising staff drafts of important
sections of this report-—principally the Model Standards
for Indian Judiclal Systems (Chapter 4}, and the Five
Year Plan for Support of Indian Courts (Chapter 5).

Both of those sections also have been reviewed by the
NAICJA board and approved by action of the NAICJA
executive committee.

The following report [s based on what has been
iearned durling the Long Range Planning Project. Chapter
begins with material on the legal and historical basis
for Indian courts, and Chapter 2 describes their present
status and problems. Several strengths and weaknesses
of indian courts are ldentified in Chapter 3. The Model
Standards for Indlan Judicial Systems which were developed
as a part of the Long Range Planning Project are In
Chapter 4, along with a proposal that they be implemented
!mmediately by four Indian courts serving as medal
courts. Chapter 5 contalns a five year plan of support
for Indian courts,

e o o

Chapter 1

dIndian Courts in
- History and Law

A Brief HistoryI

With the exception of a few tribes, reservation
judiclal systems as they exlst today are unable to
trace thelr roots to traditional lndian forums for dis-
pute resolution. Instead, they are descended from an
externally imposed Anglo system for keeping ‘order"
among the Indians. Nevertheless, many tribes have been
able to influence the character of their courts by
utilizing some traditional concepts. If Indian courts
have not been terribly destructive of Indian culture,
it can be attributed to two facts: (1) most judges
historically have been Indians, and {2) federal funding
has been so lean that courts have had little Influence,
destructive or otherwlse, Factors such as removal, war,
and confinement on reservatlons were far more powerful.

Untit late in the nineteenth centur, Indian
reservations were controlled by the military, as the
Bureau of Indlan Affalrs was part of the Department of

IFor 8 more comprehensive history of Indian courts
the following sources, on which thls section is based,
should be consulted: Hagan, Indlan Police and Judges
(1966); Bureau of Indian Affairs, Indian Law Enforcement
Hist {1975); American Indian Policy Review Commin.,
Report on Federal, State,and Tribal Jurisdiction, ch. ¥,
at 121-12% I|975i; American Indlan Lawyer Iraining
Program, Inc., Indian Self-Determination and the Role of
Tribal Courts, at 13-35 {1977);: an . Bennett, "The

ribal Judiciary," unpublished paper prepared for the
Long Range Planning Project advisory committee (1977)
(Appendix 2 to this report).

-7=
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War. Crude forms of contret—principally force—led many
persons In and out of government to press for civilian
controls of Indian affalrs. The civillan bureaucracy,
with support from organized rellgion, prevailed. There
was a feeling that inculcation of what the non-Indians
understood as law and order was a necessary ingredient
of the clvilizing process which they saw as thelr misslon.
In order to Christianize, educate, and eventually assim-
ilate the Indlans, the institution of a legal system—
not just martial law—was necessary. Some of the tradi-
tional power of chiefs among the indians remained, and
this posed a threat to the dominant authority of the
government's Indian agents. Consequently, destruction
of the remaining authority of the traditional leaders
and the systems they represented became essential to

the "civilixzing' process.

A system of Indian police and courts controlled
by the Indian agent on each reservation was started. In
1883 the Commissionar of Indian Affairs authorized crea-
tion of Courts of Indlan Offenses to operate under a
set of rules and procedurss created by the Bureau of
Indian Affairs. Previously, the Indian agents summarily
sentenced those they belleved to be guilty. B8y 1890
agents on most resarvations were appointing Indians to
serve as police and judges. As purveyors of favors and
patronage, Indian agents were able effectively to con=-
tro! police forces by paying virtually nothing to hand-
picked Indians. Thus, the ailitary was supplanted on
the reservations. Although courts had functloned on
some Teservations for several years, no funds were appro-
priated by Congress for judges until a total of $5,000
was made available In 1888.

One federal court described the early Indian
courts as ''mere educational and disciplinary instru-
mentalities by which the government of the Unlted States
is endeavoring to improve and elevate the condition of
these dependent tribes to whom it sustains the relation
of guardian."? Judges would often take account of Indian
custom when {ndians came before the Indian courts. But
this did not translate into lenlency—it more likely
meant a tougher penalty or subjection to traditional
sanctions for a uniquely Indian offense. Nevertheless,

2
1888) .

United States v. Clapox, 35 F. 575, 577 {(D. Ore.

-

several Important Indian customs and religlous practices
such as the sun dance, medicine men, and distributlon of
proparty owned by a person on hls death were outlawed,
and violations were punished by indian courts. The
Indian courts, howaver, were not destined to fulfill
thelr promise of assimllation, but they appeared to

‘maintain order relatively well. Another important role

of Indian courts was regulation of the activities of
avaricious non=indlans (5;1., trespass, grazing on Indian
lands}. For them, the Washington originated law applied
by the courts was as respectable as any on the frontier.

Indians on many reservations continued to resolve
serious disputes among themselves outside the Courts of
Indian Offenses. Swuch traditional sanctions as restitu-
tion, banishment, payment to a victim or his helrs, and
vengeance were common. But, as the famous case of Ex
Parte Crow Dog3_lllustrates, federal suthorities attempt-
ed to arrest and punish indlans under federal ]aw when
the Indian remedies seemed inadequata. Crow Dog's
traditional punishment for murdering Spotted Tall-——payment
to relat{ves-—was seen as inappropriate and not fitting
with the “civilizing" plan by many neighboring whites.
When Crow Dog appealed his conviction under a federal
murder prosecution, the Supreme Court reversed, hoiding
that there was no jurisdictlion to apply federal law In
such disputes. Congress responded by passing the Major
Crimes Act™ to extend federal enforcement of certain
enumerated crimes between Indfans occurring on reserva-
tlons, thereby ending the exclusivity of tribal juris-
diction in such matters. Other developments in federal
policy continued to erode the tribes' ability to govern
themselves. Most notably, the General Allotment Act in
1887 was intended to carve up tribal landholdings inte
small, individually owned parcels which were to be dis~
tributed to Indians, with "surplus' lands opened to
non=Indlans. Indians were expected eventually to take
title to the land outright and then to become subject
to the criminal and civil jurisdiction of the state or
territory in which the reservation lay.

After the turn of the century, while the Courts
of Indian Offenses continued to function under the

3109 u.5. 556 (1883).

llAct of March 3, 1885, ch. 31, §9, 23 Sfat. 362,
385, as amended, 18 U,S.C., §1153. ]
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control of the Indlan agents, the primary thrust of law
enforcement became liquor suppression, Ripe opportun=
ities for bootleggers, degeneration of tribalism and
social structure, and demoralfzed Individuals on the
reservation combined to make alcchol! abuse a major
problem on all reservations. More money was provided
for police, but by 1925 appropriations for Indian courts
had decreased to $6,500, almost one-half the 1892 level
of $12,540. The number of Indian judges declined
simllarly. |Indlen courts waned !n importance and were
little more than tools of the Indian agents who had to
approve of all court decisions.

No specific statutory authority ever has existed
for Courts of indian Offenses. In 1921, howevar, the
Snyder Act® empowered the Commissioner of Indian Affalrs
to expend money for a variety of services to Indians,
including “the employment of . ., . Indian police, Indian
judges . . . ' But Congress was inhospitable to later
attempts to validate the courts and to clarify thelr
Jjurisdiction. More recently, courts have found that
authority for establishing Indian courts exists under
the general stagutory powers of the Commissioner of
Indian Affairs.

The New Deal era brought the first thoughtful
consideration of Indian self-goverament, including
courts. By the 1930's it was obvious that the assiml)a-
tionist pollcles of the past had failed. Allotment had
caused the loss of 90 million acres by Indians, and tribal
governments were largely under the thumb of the Indian
agents. Life on Indlan reservations was miserable,

The administration was concerned not only with the lack
of tribal Influence In the Courts of Indlan Offenses,
but also the courts' rather blatant disregard for falr
procedures_and Individual rights. The Indian Reorgani-
zation Act/ {IRA} was passed to allow tribes to ra-
establish and assert thelir governing powers, and to
redress other adverse effects of earlier pollcles.

%25 U.5.C. §13.

825 U.5.C. 52; Colliflower v. Garland, 342 F.2d
369 (9th Cir. 1965).

Tact of June 18, 1934, ch. 576, §§1-3, 4B Stat.
984, as amended, 25 U.S.C. §§461-479.
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Under the IRA, tribes were to draft their own
constitutlons and laws and set up thelr own court
systems. Most tribes had only a shaky recollection of
their traditional systems and were most familiar with
the Bureau's regulations and procedures. Consequently,
the abrupt relnstlitution of traditional law on reser-
vations was not realized. Most tribes either remained
under the old system or adopted codes modeied closely
after the BIA code which was ravised tn 1935.% Courts
adopting thelr own codes became known as ''tribal
courts." A clear trend since the IRA has been for
tribes to develop codes and thereby convert from Courts
of Indian Offenses or 'CFR courts' as they are common ly
known (rules concerning them are found in 25 C.F.R. pt.
11) to tribal courts which operate under the res!dus)
sovereignty of the tribes, rather than as agencies of the
federal government.? But progress has been slow. '
Antiquated provisions, traceable to the o1d BiA regula-
tions, including selection of judges by the BiA Comm|s-
sioner subject to tribal councll ratification, remain
in a number of codes. Very few tribes—principally the .
New Mexico Pueblos—retain judiclal systems based upon
Indtan custom.

Although the improvement of Indian court systems
was one reason for.the Indlan Reorganization Act, other,
more immediate needs in the post-depression era took

. precedence. By the 1950's, when government priorities

reasonably mlght have addressed court Improvement, .
policy had shifted agaln. Congress and the administra-
tion favored termination of the federal-Indian relation-
ship. Some tribes were terminated by congressional
legislation; others were subjected to state Jurisdiction

B25 C.F.R. pt. li. The new regulations.lim!ted
the jurisdiction and sentencing suthority of Courts of
Indlin Offenses (and of the tribal coiurts which used
them) . :

?ron Crow v. Oglata Sloux Tribe, 231 F.2d 89
(8th Cir. 1956). See generally D. Etheridge, 'CFR :
Courts,' unpublished paper prepared for the Long Range
Planning Project -advisory committee {1977) (Appendix 2
to this report}. : to
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. under Publlic taw 83-230.'% Predictably, in this period
there was no support for improvement of Indian court
systems, Indeed, that would have been antithatical to
then current pelicy.

Because its destructive effects were soon evi-
dent, termination was short=lived. In the mid-1960's,
federal policy again changed, moving away from assimila-
tion toward self-determination. This policy continues
today with strong Indian support. Just as the polley
was being articulated and programs were belng proposed to
Implement Tt, the Civil Rights Act of 1968 was passed.
The Act ?ad sweeplng provisions deallng with Indian
rights.I Some were clearly supportlve of such self-
determining concepts as the requirement that any
future state assumptions of jurisdiction over Indians be
only with Indlan consent. Others restricted self-
government. Until the Act, tribes were not subject to
the federal Const:tution. Concern over some tribes'
abuses led to imposition of most Bi!l of Rights require=-
ments on all tribes. Clearly, this was a limitation
on the latitude of self-government which tribes had
~ enjoyed previously. Many tribes questioned the exten-
sion\of Bi 11 of Rights protections to individual indians
vis=a=-vis tribes because of the inherant clash with
Indian custom and traditional values., The Act also
limlited the penalties which Indian courts could impose
to $500 and six months in Jall.

At a time when pollcy favored maximum self-
government, it would seem Enconsistent for tribes to
have external 1Imits placed on thelr functions. The
Act mot only limited Indian courts in their disposition
of cases, but it imposed requirements of due process
upon them. And the provision In the Indian Civil Rights
Act (ICRA) fo‘ federal court habeas corpus review of
teibal orders'? created a specter of reviews of Indian
court procedures by the exacting standards of the well-
developed Anglo legal system. Nevertheless, the current

Wact of August 15, 1953, ch. 505, §2, 67 Stat.
588-590, 18 U.S.C. $1162 and 28 U.S.C. §1360, as
amended, 25 U.5.C. §§1321-1326.

25 u.s.c. s§1301-1341 {1970).

12,5 y.5.c. §1303.
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pollecy has enabled Indian courts to flourish more than
ever before. The 1CRA necessarily has drawn greater
attention to the indian court system, and the policy of
federal support for Indian self-~government has Included
strengthening Indian courts. It has not been until the
last few years, however, that thls has been reflected
signiftcantly in BIA programs or funding. The Law
Enforcement Assistance Administration (LEAA) has aided
a number of individual courts with projects to {ncrease
court capabilities and to construct faciilities. The
National Amerlcan Indian Court Judges Association

has conducted an annual national program of judicial
training with LEAA support since its formation tn 1968,

Overall, Indian courts have been retarded by
their history. They originally were vehlcles of an
outside force, Later, their intended growth as Tntegral
parts of an Indlan government was stunted by a lack of
effective programs or funding, as well as policy
vacillations. However, for the past several vears it
has becom= Increasingly important that they develop as
strong elements of Indian government In order to protect
the residual sovereignty of tribes agalnst incursions
by state and local governments and to fulfill Congrass’
own requirements under the ICRA,

Legal issues Concerning
Indlan Courts

The premise for Indian court jurisdiction derives
from the basic tenet of Indian soversignty: that indian
tribes retaln all those powers of a sovereign natlon
that have not been expressly limited by speclal treaties
and laws of the Unlted States. As put by the Department
of the Interior:

Those powers which are lawfully vested in an
Indian tribe are not, in general, delegated
powers granted by express acts of Congress,
but rather inherent powers of a limited sover-
eignty which has never been extinguished.

The powers of an Indlan tribe in the adminis-
tration of justice derive from the substantive
powers of self-government which are legally
recognized to fall within the domain of tribal
sovereignty. . . . In all flelds the Judiclal
powers of the tribe are co-extensive with its
legislative or executive powers. ., . . So long
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as the complete and Independent sovereignty of
an indian tribe was recognized, its criminal
Jurisdiction, no less than its civll jurisdle-
tion, was that of any sovereign power. It might
punish its subjects for offenses against each
other or against aliens and for public offenses
against the peace and dignity of the tribe.
Similarly, 1t might punish aliens within its
jurisdiction according to Its own laws and
customs. Such Jurisdictlon continues to this
day, save as it has been express}y‘glmited by
the acts of a superior government.

It follows that Indian tribes are justifled In assuming
all jurisdiction that has not been expressly removed by
the federal government.

There are relatively few federal laws which have
had an effect on the power and authority of Indian
courts. The principal statutes resulting In dilution of
tribal jurisdiction can be summarized briefly. Specific
language embodied in treaties has also affected the
Jurisdiction of the signatory tribes, but they are not
discussed here.

The first major federal act that Tﬁfected tribal
jurisdiction was the General Crimes Act. This Act
gave the federal government concurrent Jurisdiction
over crimes fnvolving Unlted States cltizens which
occurred on tribal lands.

The next federal act 1imiting tribal jurisdiction
was enacted in reaction to the Supreme Court's decision
in Ex Parte GCrow Dog, 5 which reafftrmed the broad

i3

55 1,D. 14, 19, 56-57 (1934). See also lron
Crow v, Oglala Sioux Tribe, supra note 9; Urtiz-Barraza
v. United States, 512 F.2d 1T76 {9th Cir. 1975); Unlted
States v. Tyndall, 400 F.Supp. 949 (D. Neb. 1975) ;
Willlams v, Lee, 358 U.S. 217 (1959). For a complete
dlscusslon of this subject see National American Indian
Court Judges Associatlon, "Examinatlion of the Basis for
Tribal Law and Order Authority," Justice and the American

indian, vol, 4 (1975).

‘“Act of March 3, 1817, ch. 92, 3 Stat. 383, as
amended, 18 U.S.C. §1152.

15Sugra note 3.
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reach of tribal jurisdictlon when unimpaired by the
federal government. As explained earlier In this
chapter, non~Indians were alarmed by the resolution of a
murder by an Indian tribe in the traditional manner and
their outery led to the passage of the Major Crimes Act.l6
This Act originally gave at least concurrent jurisdiction
to the federal government of seven crimes, a?g the

number has slnce been increased to fourteen.

The altotment ‘era soon followed the passage of
the Major Crimes Act. Although no laws were passed
that directly affected the povers of the Indian judi-
clary, territorial jurisdiction of tribal courts
decreased as vast amounts of Indian land were Ibst.Ia

In 1934 the Indlan Reorganization Actl9 was
passed. The Act was deslgned to restore and clarify the
authority and sovereignty of Indian tribes. Although it
did not directly 1imit Indian court authority, the wide-
spread dependence by tribes upon BIA "boilerplates' for
constltutions and codes and the BIA's interpretations of
tribal Jurisdiction restricted full expression of tribatl
soverelgnty. For Instance, the Interior Solleitor was
of the opinion that no tribal jurisdiction was retalned
over felonies.

The most explicit timltation imposed by Congress
uwpon tribal jurisdictlion came in 1953, Public Law 83-
28020 extended certain aspects of civil and criminal
Jurlsdiction over five (later six) states and allowed
others to assume such jurisdiction by state action,

]GSuEra note 4,

1718 u.s.c. §1153 (1970).

IaH.R. Rep. No, 1804, 73d Cong., 2d Sess. 6
(1934). -

I9Sugra note 7.

208u ra note 10. See genarally Goldberg, ''Public
Law 280: “The Limits of SEE?EQJEFTzafﬁtIon Over Reser-
vation Indians," 22 UCLA L. Rev. 535 (1975); and B,
Becker, '"The Role of Indlan Courts in Public Law 280
States,' unpublished paper prepared for the Long Range
Planning ProJect advisory committee (1977) -(Appendix 2
to this report). '
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The most recent legislation Jimiting i[lbal
jurisdiction is the Indlan Clivll Rights Act. The Act
was billed as a measure in furtherance of Indlan self-
determination, but the present uncertainty over the
extent of the permissible reach of federal court review
of Indian court decisions leaves a potential for great
inrcads on tribal sovereignty. In the last ten years
the ICRA has caused many changes in the workings and
operations of trlbal courts because tribes are held to
due process standards. Unfortunately, the federal
obligation to help provide the means to carry out
Congress' mandate has not been met fully. The outcome
of a case currently before the Supreme Court, Martinez
v. Santa Clara Pueblo,z relative to the ability o
tribal members to seek review of tribal decisions In
civil actions in faderal courts, will determine how much
the ICRA impacts Indian sovereignty.

Cases Dealing with Jurisdiction
and Authority of Indian Courts

Federa! courts have racognized the principle that
Indlan tribes have all powers and jurisdiction not
expressly limited by congressional acts. Indlans in
Indlan country are cordinarily subject to jurisdiction of
tribal courts although there are some federal laws and
treaties prgviding for 1imitations on that tribal
authority.2 In Ortl2-Barraza v. Unlted States the
court stated the doctrine as follows:

Intrinsic In the sovereignty of an Indlan tribe
Is the power of a tribe to create and administer
a criminal Justice system and the tribe may
exercise a complete ¢riminal jurisdiction over
its members and within the limits of the reser-
vation subordinate only to the expressed

2lSuEra note 11.

. 225'{0 F.2d 1039 (10th Cir. 1976), cert. granted,
431 v.s. 913 (1977).

23Felicia v, United States, 495 F.2d 353 (Bth

Cir. 1974), cert. denied, 419 U.S. 849 (1974). Accord,
Glover v. Unjted States, 219 F.Supp. 19 (D. Mont. 1963);

Long v. Quinault Tribe, No. C-75-67T (W.D. Wash. Sept.
2, 1975), appeal dismissed, No. 75-3553 (9th Clr. 1976};
United States v. Tyndall, supra note 13.
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Some federal courts have held that Indlan courts
have the power to interpret thelr own law to allow
tribal judicial authority over persons and subjects gg
long as It Is not specifically barred by tribal law.
Other courts have said that whatever s not expressly
stated In the tribal law is beyond the power of the
tribal court. Fgg instance, a recent New Mexlco case,
State v. Railey, held that the Zuni court lacked the
power to issue a search warrant for use on reservation
lands because there was no explicit grant of authority
In any tribal law.

limitations of federal law.

Many cases concerning tribal courts have arisen
25 a result of the Indian Civi) Rights Act. A good
statement of the purposes of that Act is found in 0'Neal
v. Cheyenne River Sloux Tribe: :

Congress wished to protect and preserve indl-
vidual rights of the Indian peoples, with the
realization that this goal Is best achieved by
maintaining the unique Indian culture and
necessarily strengthening tribal governments.ZT

The 9'Neal court added that "Congress did not intend to
detract from the continved vltaligy of the tribal courts
by passage of this legislation.'2% This policy has not
always been followed. Federal courts often ignore

- Indtan culture and tradition, and Instead Interpret the

ICRA as they do simllgr requirements in the United
States Constltution,

2"Suglﬂa note 13 at 1179. S$ee also American

Indian Lawyer Tralnlng Program, Inc., Manual of iIndian
Criminal Jurisdiction {1977).

2500ﬁroy v. Frizzell, 429 F.Supp. 918 (D. 5.D,

1977), appeal pending; McCurdy v. Steele, 506 F.2d 653
(10th ¢Tr. 1378). .

2687 K.M. 275, 532 P.2d 204 (Ct.App. 19?5).
27482 F,2d 1140, 1144 (Bth Cir. 1973).
28,4, at 114k, n. 1,

29255 Clark v. Land and Forestry Comm'n of the
Cheyenne River Sloux Tribal Council, 380 F.Supp. 201
(D, S.D. 1974).




Some federal courts, however, have applied the Act
flexibly. In Crowe v. Eastern Band of Cherckee Indians
the court sajd:

The proceedings of the council need not, of
course, be conducted with all the trapplngs of

a court of law since formalities and procedural
requisites are to be determined by the ¢lircum-
stances of any particular case. . . . The proceed-
Ings must, however, be addressed to the issues
Involved in a megslngfui fashlon and pursuant to
adequate notlce.

In Dodge v. Nakai3! the court stated that a tribe is not
required to establish distinct branches of government
patterned after theé federal system. In McCurdy v. Steele

similar reasoning prevalled:

[Tlhe fact that tribal procedures for handling
Internal political disputes . . . are not
specifically provided for in the tribal con-
stitution would not Justlfy immedlate interven-
tion by the courts, Inhearent In the authorlty to
govern itself [s the authority of the tribe to
determine the manner in which di fferences are
resolved. . ., .32

Finally, In a recent case a federal district court found
that tribal adoptions need not follow formal procedures
where tribal tradition s "to act informally through
blood relatives in sffalrs of the family."3§

Although most of the cases under the Act have
dealt with tribal procedures or decislons other than
those of the tribal court, a number of cases have definad
responiibilitles of the tribal judiciary pursuant to the
ICRA.3%  The power and authority of the tribal court has

30506 £.2d 1231, 3237, n. 14 (4th Cir. 1974).
31298 F.5upp. 26 (D. Ariz. 1369).
32506 F.2d 653, 656 (10th Cir. 1974).

33HIsconsin Potowatomies of the Hannahville
Indian Community v. Houston, 393 F.Supp. 719, 733 (W.D.
Mich. 1973).

37om v. Sutton, 533 F.2d 1101 (Sth Cir. 1976)
(right to counsel}; Big Eagle v. Andera, No. 74-1290
{Bth Cir. 1975) {due process—vagueness of criminal
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been generally upheld. The court {n Lohnes v, Cloud
sald:

While [the Indian Civil Rights Act] has indeed
encroached upon, and redefined, tribal sover-
efighty . . . It Is clear that the Act is not
meant to substitute a federal forum for the
tribal court,

Indeed, tribal law, shrouded with a mantle of federal
protection, becomez preemptive of state law. In Fisher
v. District Court3® the Supreme Court stated that enact-
ment of a tribal ordinance implements an overriding
federal policy that acts to defeat any state jurisdic-
tion that may have been exerclsed before the ordinance
was epacted, and that power of enforcement rests in the
tribal court,

Federal courts have shown deference to the actions’
of the tribal courts in the exercise of their legitimate
avthority. A recent fedaral court of appeals case held
that '‘deference should be glven to tribal courts in
regard to thelr interpretation of tribal constltutlons,"37
Just as it Is to state court fnterpretations of state
constitutions. Another court stated, "This court has
neither the inclination nor the power to review or over-
turn that determination [of the tribe's hlghest court] 18
by forcing concepts of Anglo-American law on the tribe."
These cases follow the pr[nctp!e that once a tribal court

(footnote 35 contlnued) _

statute); Reagan v. Blackfeet Tribe, No. 2850 (D. Mont.
1969} (right to counsel}; Low Dog v. Cheyenne River
Sioux Tribal Court, Clv. No..69-210 {D. S.D. 1969) (right
to Jury trial); In re Pablo, Civ. No. 72-99 (D. Ariz.
1972) (rights of Indigent defendants); Richards v. Pine
Ridge Tribal Court, Civ. No. 70-74W (D. 5.D. 1970)
(probatlon: revocation); Spotted Eagle v. Blackfeet
Tribe, 301 F.Supp. 85 (D. Mont. 1969) (adequacy of de-
tention facilities); Wounded Knee v. Andera, 416 F.Supp.
1236 (D. $.D. 1976) (due process—need for prosecutor?.

35366 F.Supp. 619, 621 (0. N.D. 1973).
3824 u.s. 382 (1976).
3?Tom v. Sutton, supra note 34 at 1106.

3BConroy v. Frizzell, supra note 25 at 3925.
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has proper subject matter jurisdlcsion of an action, the
federal courts will not interfere. 9

In a pre~ICRA case, Colllflower v. Garland, the
Ninth Circuit Court of Appeals acknowledged the general -
powers of a tribal court.

These tribal courts do still have considerable
jurisdiction and such Jurisdiction is still, to
a considerable extent, exciuslve. This |s the
normal rule as to criminal offenses ., . . and
as to suilts agalnst Indians arlising oﬂt of
matters occurring on the reservation.40

But the court went on to decide that the Court of Indian ?

0ffenses at the Fort Belknap Indian Community was an arm
of the federal government so that its actions were

reviewable by a writ of habeas corpus in a federal ?

court. Wwhile purportedly limited to the facts, the
decision has been followed in a recent ﬁase invelving a
tribal court, Unlted States v. Wheeler. boa contrary
decision has been handed down by the Elghth Circﬂt
Court of Appeals, United States v. Walking Crow, ' and
the conflicting principles should soon be clarified by
the Supreme fourt. These cases are important for the
future of indlan courts because, {f tribal courts are
heid to be arms of the federal government or federal
instrumentalities, their lndependent power to apply
tribal values may be impalred. In.other contexts the

courts hare held that tribes are not feaderal instrumen-
talities, "3

3tornells v. Shannon, 63 F. 305 (8th Cir. 1894).
I":’Sugra note 6 at 376.

hlsﬁs F.2d 1255 (9th Cir. 1976), cert. granted,
he U.S.L.W. 3214 (Oct. &, 1977).

M2c60 £.2d 386 (8th Cir. 1977).

h3ﬂescalero Apache Tribe v. Jones, 411 U.5. 145
(1973); Agua Caliente Band of Mission Indians v. County

of Riverside, 442 F,2d 1184 (9th Cir. 1971), cert. i

danied. 405 U.5. 933 (1972); Fort Mojave Tribe v. San
Bernardine County, 543 F.2d 1253 (9th Clr. 1976), cert. -
denied, 430 U.S. 983 (1977). 3
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Current lssues J

The resolution of many pending questions will af-
fect the power of Indian courts. The most critical
problem areas or Issues of current importance are:
state jurisdiction over Indians on the reservation;
comity or full faith and credit for the decisions of
Indian courts; tribal Jurisdiction over non-Indians; ;
Interpretation of the Indian Civil Rights Act; and
application of the MaJor Crimes Act. These complex
issues and some of the cases involving them are dis-
cussed next,

——

State Jurlsdliction

State jurisdiction within Indian reservations is i
an issue that refuses to be resolved complEEely. From .
the original case of Worcester v. Georgla,” states i
rather consistently have been held to have no jurisdic-
tion over Endians on Indian reservations unliess expressly
authorized by Congress. And for just as long states
have been ignoring or trying to circumvent this prin-
ciple. There are suggestions that Worcester no longer
has the vitality it once had because the tides of history
have changed the situation of Indlans that made the
Worcester principle relevant. But in McClanahan v.
Arizona Tax Comm'n the Court safd: ''State laws gener-
ally are not applicable to tribal Indians on an Indian
reservation except where (ongress haz expressly pro-
vided that state laws shall applylnk Some states have re-
ceived 1imited concurrent jurisdtctionhgver Indlan reser-
vations as a result of Public Law 280,77 but, except for
this legislation, there has been no general limitation
on the jurisdiction of tribes.

There also Is an anomalous line of cases in which
the Supreme Court implied Ealtmlt on tribal jurisdiction.
Unlted States v. McBratney 'Y and Draper v. United

——

Bha) .5, (6 Pet.) 515 (1832).

thake v. Egan, 369 U.5. 60 (1962); Bad Horse v.
Bad Horse, 517 P.2d 893 (Mont. 1974).

46411 u.s. 164, 170-171 (1973).
k7§gg Goidberg, supra note 20.
48104 vu.5. 621 {1881).

e . i £ e e~
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Si:at;.'es'*9 declared that Indian tribes have noe Interest in
crimes in thelr territory by a non-Indian against a non-
Indian. This is a court-made exception to the general
rule that tribal jurisdic¢tion exists to the extent it
has not been expressly curtailed by Congress. Similarly,
in Agua Caliente Band of Mission Indlans v. County of
Riverside-U the state was held to have 2 right to tax
non-Indian leasehold interests on the reservation.

The test for whether state jurisdiction can enter
reservation lands was put forth in Williams v. Lee:

Essentially, absent governing acts of Congress,
the question has always been whether the state
action infringed on the right of reservation
Indians to make thelr own laws and be ruled by
them.5

Although this test was used in Wilifams to bar stats
jurisdiction, it has been applied in a few cagis to open
the door to state jurisdiction. Kake v. Egan?® turned
the Williams test around, malntaining that unless the
federal government has acted to preempt state jurisdic-
tion, state authority does not infringe on triba)
government, Other courts have followed the Kake inter-
pretation.53 McClanahan v. Arizona Tax Comm'n5% and
Bryan v. ltasca Countys> should have cleared up the con-
fusion, In those cases the Supreme Court stated
unequivocally that courts wil) first examine the govern-
ing acts of Congress to determine [f they preempt state
authority and, absent any such preesmption,-will axamine
the situation to see If application of state law inter-
feres with tribal self-government. :

The tension between state and tribal authority
continues, however, and court decisions are mixed, In

43164 u.s. 240 (1896).

50Suera note 43.
51

Supra note 13 at 220,

stugra note 45,
53§;g.. Norvell v. Sangre de Cristo Development
Co., itne., 372 F.Supp. 348 {D. N.M. 1974).

SkSuEra note 46.

55426 u.s. 373 (1976).
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Quechan Tribe of Indians v. Rowe56 and Franelsco v.
Stateo/ the courts held that while the state properly had
subject matter jurisdictlon of a case, Its officers did
not have the authority to enter an Indlan reservatlon

to make arrests or serve legal documents without permis-
sion of the tribe lnvolved, Other courts have begun to
allo~ state authorities to enter reservatlions freely,
wi thout obtalning permission of the tribe. These deci-
sions ignore the territorial integrity of the tribe as a
sovereign distlinct from the state, and seem motivated by
the current non-lIndlan backlash movement. The premlere.
case demonstrating this trend i{s Little Horn State Bank
v, Stops.58 The Supreme Court of Montana held that when
a valld Judgment Is entered agalnst an Indian for
actions done off the reservation, the state has the
authority to execute that judgment on the reservation.
The Crow Tribe did not provide a forum where such staté
Judgments could be enforced except where both parties
would stipulate to jurisdiction. The court said that
until the tribe provides a forum for such disputes,

‘state action does not Infringe on tribal government and

autharity. The court also said that since the Crow
Tribe will not honor state court judgments, the state
has the authority to execute judgments on the reserva-
tion. The court's determination runs counter to the
principles in McCurdy v. Steele®? and Wisconszin
Potowatomjes of the Hannahville indian Community v,
Houston.” However, the implications for tribes with

no courts or with courts which are inadequate forums for
such disputes s clear.

One suspects that the Montana court's decisions
are colored by a less than hospltable attitude toward
such cases. The Little Horn case begins: "This appeal
adds another chapter {o the ! Eo the never ending story of
Indian jurisdiction."®! And in another Indian jurisdiction

55531 F.2d 408 {(9th Cir. 1976).
57113 Artz. 427, 556 P.2d 1 (1976).

58555 P.2d 211 {Mont. 1976}, cert. denied, 431
u.s. 92h {1977). . _

59SuEra note 32;

60 ugra note 33.
€15upra note 58 at 211.
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case, Bad Horse v..Bad Horse, the court sald:

The myth of Indian soverelgnty has pervaded
judicial attempts by state courts to deal with
contemporary Indian problems. Such rationale
must yield to the realities of mggern 11 fe,
both on and of f the reservation.

Other cases evidencing thls attitude include Wippert v.
Burlington Northern, Inc.®3 and Alexander v. Cook.

The fishing {ssue and the political power of sports

and commercial fishermen has led to similar results In
Washingten. The Puyallup 5 series of cases |s the show=-
piece. Battle waged for thirteen years as state
agencies, supported by state courts, consistently
ignored the dictates of the United States Supreme Court
or found new ways to twist the Court's langusge to their
own interpretation to regulate Indlan off~reservation
treaty fishing. At last gge state's persistence was
rewarded In Puyallup 111,%° where, after a court of
appeals decided in anothar case that much of the area
previously thought to ba off-rzaervatlon actual ly was
still part of the reservation,®/ the Suprsme Court
acquiesced in the exercise of state jurisdiction there.

Indian Civii Rlghts Act
Review

Another pressing fssue concerns judliclal Inter-
pretation of the Indian Clvi] Rights Act. The extent
and manner of application of the ICRA should be decided
soon by Ehe Supreme Court in Martinezx v. Santa (lara
Pueblo.6

62Sugra note 45 at 897.
63397 F.Supp. 73 (0. Mont. 1975).
Sce6 p.2d 846 (Ct.App. N.M. 1977).

65
Puyallup |: Puyaliup Tribe v. Department of
Game, 391 U.5. 392 (1968); Puyallup 11: Department of
Game v. Puyallup Tribe, 414 U. 1973); Puyaliup |i!:
Puyallup Tribe v. Oepartment of Game, 45 U.S.L.W. 5837

{June 23, 1977).
66Sugra note 65,

G?United States v. Washington, 436 F.2d 620 (9th
Cir. 1974), cert. dented, 419 U.5. 1032 (1976).

6BSuEra note 22.
-2y

Application of the principle that the |CRA should
protect individual Indian rights by "maintaining the
unique Indian culture and necessarily strengthening
tribal governments,' as artlculated above in the 0'Neal
case,59 whlle keeping in mind the canon that all statutes
affecting Indians are to be liberally construed, and
doubtful_expressions are to be resolved In favor of the
Indians,70 reduces the Tlkelihood that application of
the Act will encroach on Indian self-government. But,
while some courts have been deferential toward Indian
values and have Interpreted the Act narrowly,’! other
courts have been inclined to apply normal federal con-
cepts of constitutional protection. Some recent cases
are illustrative. The appellate court In Martinez v.
Santa Ciara Pueblo7Z held that tribal rlghts cannot be
different as between male and female members without
offending the !CRA guarantee of equal protection. In
Wounded Knee v. Andera’3 the court found that due pro-
cess requires the presence of a prosecutor in tribal
court, And in Clark v, Land and Forestry Comm'n of the
Chevenne River Sloux Tribal Gouncll the counci] had pro-
vided Tor a hearing in 'grazing permit disputes, but the
federal court prescribed the requisites of due process
as "a full due process hearing . . . including notice of
three days to the interested parties. The right of
appeal to the tribal council, if desired, shall be 24
granted to the party receiving the adverse decision.'
Martinez stated forthrightly that: "The Indian 8i1l of
Rights 1s mode)led after the Constitution of the United
States and is to be interpreted In light of constitutional

6SSuEra note 27.

5ee Choate v. Trapp, 224 U.§. 665, 675 (1912);
and Alaska Pacific Fisheries v. Unlted States, 248 U.S.
78, 89 (1918). .

?1555, e.g., Groundhog v. Keeler, 442 F.2d 674
(10th Cir, 197T); McCurdy v. Steele, supra note 25;
0'Neal v. Cheyenne River Sioux Tribe, supra note 27;
Wounded Head v. Tribal Council of the Oglala Sioux Tribe
of t?e Pine Ridge Reservation, 507 F.2d 1073 {Bth Cir.
1975). .

72Sugra note 22,
?3Sugra note 34.

?hSuéra note 29 at 204.
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lau?rddacisions."}'5 But In Conroy v. Frizzell the court
said:

it seems clear that a claim that tribal courts have
falled to follow a "majority rule"” of Anglo-
American law does not, standing alone, amount

to a civil rights claim that might trigger this
court's narroy review powers under 25 U.5.C.

§1302 [1CRA)./®

The conflict must be unravelted by the Supreme Court.

The Inclination of courts to Interpret the ICRA
using Anglo concepts of constitutional rights Is often
based on the fact that tribal court and government
structures are structured after Anglo institutions. In
Howlett v, Salish and Kootenai Tribes of the Flathead
Reservation the court stated: "Where, however, the
tribes' election and voting procedures are parallel to
those commonly employed In Anglo-Saxon soclety, we then
h:ve no probl:m of forc}ng an alien cul%gre, wlth
strange procedyres, on [these tribes].M in Daly v.
United States/S the court declared that where the Indian
trite's election procedures were analogous to those found
in Anglo culture, the equal protection clause of the
Indian Civi! Rights Act would be interpreted as the
equal protection clause of the Constitution is inter-
preted. In Wounded Knez v. Andera the court said:

The judfcial system [of the tribe] is Angle-
American and assuredly not Indi{an; adding the
safeguards guaranteed in Anglo-American law
caertainly Is no more of an encroachment upon
the Indian way of life than the tribal court
itself.79

Simi]arsaentiments are expressg? in White Eagle v, One
feather® and Means v. Wllson.

Psupra note 22 at 1047.

?égggzi note 25 at 925.

529 £.24 233, 238 (9th Cir. 1376).
78483 £.24 700 (8th Cir. 1973)
Msupra note 34 at 1241-1242.

80478 F.24 1311 (Bth Cir. 1973).
8'522 F.2d 833 (8th Cir. 1975}.
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For fedaral courts to apply non-Indian standards
to an Indian tribe with governmental forms that are
siml lar to Anglo forms is inconsistent with the notion
that indian self-government should be- furthered by the
ICRA. Further, It puts courts in the lmpossible posi-
tion of evaluating tribal governments on thelr degree
of Anglo-ness. Thils task is especially formidable in
that a great number of tribes govern themseives under
Indi an Reorganization Act constitutions=-documents which
clearly are intended to gird a tribe's Independent
governing powers, but which create {at the hands of the
federal government) Anglo forms for exercising those
powers. Perhaps the most manageable resolution would
be to narrow the scope of federal court review. This
can be done by insisting that 2 case be reviewed fully
at all applicable levels of the tribe as has been done
In the many fedeEal cases which require exhaustion of
tribal remedies.®2 This resolution will be effective
ultimately only if the tribes maintain and use a system
of Internal review, such as an effective appellate
court.

Fedaral scrutiny of Indian tribal actions would
ba l|imited 1f the Martinez court rules that federal
courts lack jurisdiction to review tribal actions, except
for the aabeas corpus remedy specifically provided in
the Act.%3 It has been held that exhaustion of tribal
remedies should be required before habeas corpus is
availabla in federal court. Howevar, every federal
appeals court to consider the matter has ruled that
there Is federal court jurlsdiction under the statute
providing for review Ln civil rights disputes under the
federal Constitution.8% The prevailing rule, then,

Bzggg_O'Neal v. Chayenne RIver Stoux Tribe, supra
note 27; and McCurdy v. Steele, supra note 25.

8355 y.5.c. §1303 (1970).

BI'Unit-‘.-d States ex rel. Cobell v. Cobell, 503
F.2d 790 (9th Cir. 1974).

85,8 y.5.c. $1363(h). E.g., Dry Creek Lodge,
Inc. v. United States, 515 F.2d 926, 933 (10th Cir.
1975); Crowe v. Eastern Band of Cherokee Indians, Inc.,
supra note 30 at 1234: Johnson v. Lower Elwha Tribal
Communi ty, 484 F.2d 200, 203 (9th Cir. 1973); Luxon v.
Rosebud Stoux Tribe, 455 F.2d 698, 700 {(Bth Cir. 1972).
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reads the ICRA as abrogating a tribe's sovereign immu-
nity In such cases.

Once the doors of the federal courts are open to
Indians clafming vicolations of the [CRA, the di lemma of
applying an act which replicates federal constitutional
provisions without treading improperiy upon Indian self-
government arises, A malor question is what remedies
are avaitable In the federal court. In non-Indian cases
undar the Constitution it has been held that the court
has broad authority to fashion whatever Eemedles are
appropriate. In Loncassion v. Leekity87 the court
foltowed that principle and held that a clalm for
damages is allowable under the Indian Civil Rights Act.
The case says that the law governing actions agalnst
individuals for damages under the Fourth and Fifth
Amendments should also be applied to the tndian Civil
Rights Act. This Is zontrary to later indications from
courts that the ICRA applies to tribes, not to tribal
officia!s.aa and that the Fifth Amengment does mot apply
through the fndian Civil Rights Act,®d

Other courts have seized on the rationale of
Loncassion.9Q But the high water Ilne In abrogation of
tribal sovereign immunity under the |CRA was reached
in Dry Creek Lodge, Inc. v. United States.?! There the
court ruled that Congress had waived the tribe's
immunity and remandad a claim by a non-lIndian, that the
access road to land owned on the reservation had been
unlawful ly blocked by tribal action,to the district
court for trial. The court awarded $525,000 in damages

8683vins v. $ix Unknown Named Agents, 403 U.S,
388 (1971): Bell v, Hood, 327 U.S. 678 (1946},

8
7334 F.Supp. 370 (D. N.M. 1971).
88
g See Means v. Wllson, supra note B,
9Groundhog v. Keeler, supra note 71; McCurdy v.
Steele, supra note 25.

90255, e.g., Daly v. United States, supra note
78; Dry Creek Lodge, inc. v. United States, supra note
85; Martinez v. Santa Clara Pueblo, supra note 22;
Spotted Eagle v. Blackfeet Tribe of the Blackfeet
Indian Reservation, 30! F.Supp. 85 {D. Mont. 1969);
Johnson v. Lower Elwha Tribal Community, supra note 85,

915|.||:_u'a note B5.
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against the tribe.92 A number of courts have held that
a tribe's Immunity is not waived by the Act. 3 There-
fore, the extent to which federal courts will hold
tribes 1iable for damages under the Indian Civi} Rights
Act and allow invasion of tribal coffers has yet to be
determined.

Comity/Full Faith and Credit

The extension of full faith and credit to the
decisions of Indian courts is an important current
issue, especially as interaction between Indian and
non=Indlan communities increases and the nesd to enforcﬁ
tribal judgments outside reservation boundaries grows.3
The assessment of tribal courts In the next chapter
notes that very few reservations have existing agreements
with other jurisdictions providing for reciprocal
recognl tion of Judgments.

The problem of comity or full faith and credit
1s a confusing one, particularly when Indian tribes are
involved. It is hot clear that full falth and credit
as a concept of federal law,3¢ should apply only among
states. Some courts have declared the principle appli=
cable to triba) judgments by holding that a tribe is a
tgerritory' of the United States.27 Dthers have enforced

924, Creek Lodge, Inc. v. Conan, No. C74-74A
(p. Wyo. J:Xy 20, IS???.

93Namekagon Development Co. v. Bois Forte Reser-
vation Housing Authority, 517 F.2d 508 (8th Cir. 1975);
Tewa Tesque v. Morton, 498 F.2d 240 (10th Cir. 1974});
Yazzie v. Morton, 59 F.R.D. 377 (D. Ariz. 1973).

9“255 American indian Lawyer Training Program,
Inc., Issues in Mutuality {1976); and M. West, "Recli-
procity Issues for ribal Courts,' unpublished paper
prepared for the Long Range Planning Project advisory
commi ttee (1977) (Appendix 2 to this report).

955ee Ragsdale, "Problems In the Application of
Full Faith and Credlt for indlan Tribes," 7 N.H. L.
Rev. 133 (1977,

96 <. Const. art. 1V, §1: 28 U.5.C. §1738 (1970).

974ackey v. Coxe, 59 U.S. {18 How.) 100 (1855);
Standley v. Roberts, 59 F. 836 (8th Cir. i834); Raymbnd
y. Raymond, 83 F. 721 (8th Cir. 1897): Jimv. CIT
Financial Services Corp., 87 N.M. 362, 533 P.2d 75) (1975} .
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tribal judgments as a matter of comity98 or where
essentlal tribal relations are involved.99 A decision
to recognize a Judgment on the basls of comity usually
entalls a findling that it would not be Inconsistent with
local publlc policy. In order for tribal courts to be
respected as arbiters of justlce within thelr own Juris-
dictlons, they must be able to have thelr Judgments
enforced in other jurisdictions, Otherwise, people will
flee or remove property from the reservation teo escape
the reach of the court, thereby eroding Its authorlty
and effectiveness.

Perhaps the most promising way for tribes to
attaln foreign enforcement of orders and judgments and
extradition is through muitual agreements and legislation.
These devices are free of the uncertainty that ensnares
reliance on full faith and credit or comity princlples.
Where arrangements with other Jurisdictions are artfcu-

~ lated in leglislatlon or agreements, there is some
assurance that so long as a reciprocity statute or agree-
ment s effective, a tribe's judgments wlll bes enforce-

able elsewhere. Although there are many Informal arrange-

ments between tribes and states and local governments and
with other tribes, few formal agreements or statutes
exist, Most agreements are one-way: tribes recognize
state and local Judgments, but not vice=versa., There

are reasons for this lack of reciprocity: {1) there is

a paucity of tribal court cases in need of outslde
enforcement; (2) tribes are reluctant to enter agree-
ments with states and counties; and {(3) states are
unfamiliar with tribal judgments. In addition, states
are skeptical about the competence of Indian courts.

It appears that tribes will have to take the
initliative to develop greater recognition of Indian
court judgments. |f state and county governments are to
accept tribal judgments, they will have to understand
the Indian court system better, Also, the Indlan courts
must establish themsalves as courts of record. While it
is not a universa) legal requirement that a court be a

9% re Lynch's Estate, 92 Arlz. 354, 377 P.2d
193 §1962); Red Fox v. Red Fox, 542 P,2d 918 (Gre.App.
1975).

PByakefield v. Little Light, 276 Nd. 333, 347
A.2d 228 (1975); Duckhead v. Anderson, 87 Wash.2d 649,
555 P.2d 1334 (1976).
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court of record, this requirement sometimes ls used by
states to deny enforcement of tribal judgments, Gener-
ally, a “court of record” can fine or imprison for
contempt, utillzes a clerk and a seal, and records its
acts and judiclal proceadings. 00 Recordkeeping is the
area of greatest concern because It can reveal whether
due process:was present or not. Although many Indian
courts need better recordkeeping systems, most already
can satisfy court of record requirements.

It should be clear to tripes that they have some-
thing to offer states. |f states want court orders
enforced and persons extradlted fn?glthe reservation,
it must be with tribal permission. Therefore, the
basis for reciproclty does exist, |If Indian courts meet
fundamental standards of fairness as required by the
ICRA and maintaln records of their proceedings, a state
has no rational basis for refusing to enter into an
agreement or enact legislation for reciprocal enforce-
ment and extradition. It s Important that Indian
courts have assistance in upgrading their facilitfes,
personnel, and tralning so they can meet such standards.
Jurisdiction Over Non-lndlans102

Jurisdiction over non-Indians Is another issue of
current Importance which soon should be decided by the
Supreme Court.'03 As tribes have realized their author-
ity tn this area, the number of Indian reservations
exercising jurisdictlon over non-Indians has increased
in the last few years. Signlficantly, the Bureau of

100D. Dodge, "Indian Tribal Courts as Courts of
Record," unpubllshed paper prepared for the Long Range
Planning Project advisory committee {1977) (Appendix 2
to this report).

101 .

U Milliams v. Lee, supra note 13; Arizona ex
rel. Merrill v, Turtle, 413 F.2d 683 (9th Cir. 1969) .

1Ozsee enarally D, Bird Bear, "Tribal Exercise
of Civi} Jurisdiction gver Non=Indians," unpub!ished
paper prepared for the Long Ranges Planning Project
(1977) (Appendix 2 to thls report).

9351 phant v. Schiie, 544 F.2d 1007 (9th Cir.

1976), cert. granted sub nom., Olfiphant v. Suquamish
Indian Tribe, 431 U.S. 964 (1977).
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In.  Affairs has ceased rejecting tribal ordinances
that assume such authorlity. Of 100 reservations sur-
veyed by the American Indlan Lawyer Training Program

in 1976, 39 percent exerted Jurisdictlon over non-
Indians, 46 percent were in the process of changing
thelir laws to assert such jurlsdiction or wished to do
so, and 15 percent of tribes did not wish to exert such
Jurisdiction. 104 -

Except for the United States v, Hc&ratngy'os
rule that state courts generally have jurisdiction over
offenses committed on an Indian reservation when only
non-Indlans are involved, !ndian courts have been held
to have jurisdiction over non-Indians violating tribal
law on the reservation.!06 ynti} the decision In
Oliphant, administrative agencies had followed dicta In
an 1878 casel7 indicating that Indian tribes do not have
jurisdiction over non-indlans. But In recent years the
Supreme Court consistently has held that tribes and their
courts have authorlty oveE their reservations, even If a
non-Indian is invelved.108 The Issue Is raised-directly
in Oliphant and a Supreme Court decision should provide
a definitive answer which will avert future challenges
by non-!indians, WIithout jurisdiction over non=Indfans,
tribes will be left only with their power to exclude
persons determined to be undesirable or who may have
violated state or federal law from the reservation as
trespassers. This power permits tribal authoritles to
deliver offenders to the aggrbprlate authorities on the
border of the reservation.l99

4
10 AILTP Report, upra note 1 at app. C~11,
tOSSuEra note 48.

106
Oliphant v, Schlie, supra note 103; Belgarde
v. Morton, No. C74-683s (Ww.D, Wash. Aug. 18, 1975},
cert. granted sub nom., Oliphant v. Suquamish Indian
Tribe, 431 0.5, 96h (1977).

107y parte Kenyon, 14 F.Cas.353, No. 7,720
{W.D. Ark. 1878).

IoaUnited States v. Mazurie, 419 U.5. S5h4, 558

(1975); Willlams v. Lee, supra note 13.

109255 Ortiz-Barraza v. United States, supra
note 13; Quechan Tribe of Indfans v. Rowe, supra note
56; Dodge v. Nakal, supra note 3).
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Prosecutlon of Major Crimes

in Indian Country

Another current issue is tribal jurisdiction over
major crimes. On almost all reservations there Is great
dissatisfaction with the current situvation regarding
prosecution of major crimes vicolations. The federal
governm??a has explicit jurlsdietion over fourteen major
crimes, but, as with state enforcemant In Public Law
280 jurisdictlions, federal enforcement of major cr‘m?s
violatlons on the reservation has been Inadequate. |
The rate of declinations to prosecute by U.5. Attorneys
s very high. Investigation of crimes by the FBI is
slow, and many tndians believe that prosecution and
investigation are more vigorous when non-Indians are
Involved. The crimes Invastigated under the Major
Crimes Act tend to be those in which the offense had
“high visibility." '

In reply to criticism of their declinations from
Indians and their supporters in the Interior Solicitor's
office, federal authoritlies clalim they treat ‘Indian
country cases the same as all other criminal cases. A
Department of Justice task force study, while cautloning
about the accuracy of statlstlics, said that the declina-
tion rate for Indlan cases is no higher than other
cases, about 75 percent, However, the task force con-
cluded that treating Indian cases in the same manner as
other cases Ignores the fact that there is usually no
prosecutor other than the U.S. Attorney, whilte in other
cases, state or local prosecutors stand ready t?liake
over a case declined by the federal government. A
number of special difficultles with prosecuting Indian
cases ware cited, including refusal or inability of
witnesses or victims to testify due to intoxicatien,
language and cultural diff?rences, and alienation from
the federal court system. 3

108 y.5.¢. 51153 (1970).

Illggg National American Indlan Court Judges
Association, '"Federal Prosecution of Crimes Committee
on Indian Reservations," Justice and the American
indian, vol. 5 (1974).

IIZU.S. Department of Justice, Report of the Task
Force on Indian Matters, at 45 (1975).

13,4,
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Since 1975, the BIA and tribal law enforcement
authorities have been entitled to receive advice of
declinations. This enables the tribe to prosecute, but
because of the ICRA limitation on triba) court punish-
ments of $500 and six months in jail." It Is difficult
to deal adequately with the most serfous crimes. On
the other hand, many fedaral! declinations are made
bécause the matter does not seem important anough to
capture the attention of the federal system, regardless
of the importance to the tribal government and the
reservation resfdents. Unlike many other Issues in thls
section, this one can be addressed, at least In part, by
tribal action. Crimes can be prosecuted in tribal court
when the federal authorities fail to act.

Atthough there are arguments to the contrary, it
would seem that tribes retain concurrent jurisdiction
over the crimes Included in the Major Crimes Act
because that jurisdiction never has baan expressly ter-
minated, 15 Federal administrative policy has been that
the federal government has exclusive jurisdiction over
these crimes, and tribal codes including the enumarated
major crimes sent to the Secretary of the Interior for
approval have been rejected. Some courts have suggested
that the federail governmgnt has excluslve Jurlsdiction
over the major crimes.!1® Other cases have taken a
different view. Some courts have taken the position
that the MaJor Crimes Act must be construed as narrowly
as possible.l17 Since the Major Crimes Act did not
expressily take away tribal Jjurisdiction, it could be
arguad from these cases that tribes stil1] possess such
jurisdiection. Mo courts yet have held that tribes and

Mg u.s.c. 51302(7) (1977 supp.).
H56ee 55 1.p, 14, 59-60, supra note 13; Cohen,
Federal Indian Law, at 147 (N.M. ed. 1971},

""®See United States v. Celestine, 215 U.5, 278
(1909); Sam v. United States, 385 F.2d 213 (10th Cir.
1967); Felicia v. Unlted States, supra note 23; Glover
v. Unlted States, supra note 23.

II?See Keeble v. United States, 412 U.S. 205
(1973); UdTted States v. Analla, 490 F.2d 1204 (10th
Clr. 1974); United States v. Tyndall, supra note. 13:
Ki!l§ Crow v, United States, 451 F.2d 323 (8th Cir.
1971) .

the federal government share conﬁurrant Jurisdiction.
However, in Belgarde v. Morton) 19 the court said that
nefther 18 U.5.C, §1152 nor Public Law 280 conferred
exclusive Jurisdiction on either government.

. The Supreme Court recently held that an Indian
defendant being prosecuted for a major crime Is entltled
to a jury Instruction on a lesser Included offense If
evidenca presented warrants such an instruction. .
This increases the area of concurrent fedaral and tribal
Jurisdietlon. A combination of more effective and
consclentious federal prosecution and more capable .
tribal prosecution is needed {f the reservation crime
problem is to be addressed sufficlently. As discussed
earlier, the Major Crimes Act Yaa passed In response to
the case of Ex Parte Crow Dog, 20 1 which the tribe was
held to have exclusive jurisdiction over a murder of an
tndian by an fndian. Because Indians refuse to cooperate
In federal prosecutions and U.5. Attorneys are reluctant
to prosecute, the Act seems to have backfired, The
opposite result from that Intended by the Act is
reached—reservation crimes go unpunished., A solution
would be vigorous tribal prosecution in Indian courts.

IIBSugra note 106,

IlsKeeble v, Unlited States, sugfa note 117 at
2%th. .

IZOSugra note 3.




Chapter 2 "

k. Nature of Tribal Legal Systems

Most tribes now define their governments and
powers in terms of the Indian Reorganization Act.3 oOf
those tribes that have not actually incorporated under
the 1RA, most have constitutions that look essentlally
11ke IRA documents. Since most tribes had no legal
advice at the time the tribes were '"formed" under the
IRA, they utilized Bureau of Indian Affairs assistance
in the, form of "model' constitutions and law and order
codes.ﬁ . Thus, most tribes' constitutions and law and
order codes are virtually the same.

Authority for the formation of courts in tribal
constitutions varies widely, from granting ''power to the
councli] to set up courts for the trial and punishment of
offendars against such ordinances,' to providing author-
jzation to "'safeguard rights and property of members and
to enforce the obligations of the . . . treaty." Courts
usvally operate under the law and order code or the
rules of court procedure of the tribe. Challenges to
the authority of Indian courts generally come from two
sources: non-indians and tribal councils. Non-Indians
challenge the exIstence of jurisdiction over them and
the procedures of the court which affect them, such as
Jury composition. Tribal council interference occurs
for two reasons: (1) councils percelve courts as alien

..Indian Courts

;f]i:’(jtfqgf

During 1977 the NAICJA's Long Range Planning
Project deployed teams of persons knowledgeable in
court organization and administration and in IndITn
legal lssues to twenty-three indlan reservations.' The
reservations were selected becausa they represent a
cross sectlon of the various slituations of the 134
indlan courts in the natfon.2 The teams sent to visit
each court system were furnished with an outlfine of the
inquiries and information relevant to the Long Range
Planning Project. This outline guided the work of the
teams both on the reservatlons and In preparing written
reports of their visits. The findings of all the
reports were complled into a separate volume, which is

e
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e T asoararon i1 utions and do not consider- e part of the
Informat?On in tée reports which was common to most 1 tribal government structure, or {2} councils see them-
reservations surveyed. Where significant differences iil‘;i’diiai?ﬂ‘é: ‘“'Eeii"Eﬁlfﬂ:ifqi:.‘fgi?o§°=§2f.'-:§2°.»3a-
exist, they are indicated. Also, other recent studies [§§ tions surveyed have experienced serious .challenges in
are cited where they furnish information not available M the recent past
from the reservation visit reports and sometimes where ’3; past.
they support or refute the findings of those reports. R One of the basic problems concerning the tribal
& Jjudiciary s the unavailability of tribal ordinances and
_ j{; codes. On many reservations coples of the code cannot
1 b 1 be obtatned by persons who wish a copy, or they are in
the Int Fzr °1’;5tt°f the reservations visited, see ZE such 1imlted supply that for all practical purposes they
e Introduction at page 5. i are unavalfable, On soms reservations the cost of the
: " N
%gureau of Indian Affairs data as of March 18, ) 3
1977. : 25 U.s.C. §6461-479 (1970).
g hSee Amertcan Indlan Lawyer Training Program,
g Inc., indian Self-Determination and the Role of Tribal
R Courts, pt. 97! ereinatter TAILTP Report’).
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code to purchasers is too high to interest many people
in obtaining a copy. On others the only way to obtain
a copy of the code Is to make a photocopy,

Almost half the resarvations surveyed have no
procedure for Incorporating changes into the code. On
one resarvation the tribal council does not inform the
court when it has made an amendment to the code which
was last printed fn 1960, and there is apparently no
way for the court to obtain copies; sometimes the first
the court hears of a change in existing law is when a
defendant ecalls it to the court's attention.

The most common method of changlng or amending
the tribal code is by maJority vote of the council. few
tribes have any commlttes apparatus to consider and
research proposed changes before adoption. Most amend-
ments are not known outside tribal council sessions
where they are proposed, discussed, and passed. In most
tribes amendments require a majorlty vote of the council
and are relatively easy to enact. Some tribes, however,
are resistant to change and seldom consider amendments,
or adopt amendments only by a consensus of the council.

As stated before, tribal law and order codes are
simflar if not ldentical te the Code of Indian Tribal
Offenses (CFR code) which was published by the Bureau of
Indian Affairs soon after passage and implementation of
the Indian Reorganization Act., This code has been
revised only once since then,5 Of the twenty~three
reservations surveyed, nineteen have law and order codes
patterned to some degree after the CFR code. Some
tribes have expanded on the code by adding additional
chapters and provisions to meet thelr particular needs.
The CFR code s very Anglo oriented, makes no provision
for inclusion of tribal culture, and is outdated in that
it Includes many offenses which are no longer crimes In
most jurisdictions or which are unenforceable. Only a
few tribes have codes which are completely, their own;
few tribes are satisfled with thelr codes;6 and many are
in the process of revising them. However, recent
revisions do not appear to be much of an improvement.
Most often the crimes contained in the new codes are
taken from the state code in which a partlicular

525 C.F.R. pt. 11 (1977).
SAILTP Report, supra note 4 at app. C-2.

reservation 1s situated. Tribal values are rarely
reflected in new codas, Several reservation reports
noted that tribal Judges are not regularly consulted
about problems of the court, nor do they have an active
consulting role in the drafting of new codes.

Activities covered by tribal codes vary widely.
Some tribal codes sre reported as being comprehensive,
others as piecemeal. Some tribes have attempted to add
chapters to their codes to meet changing needs; others
have never changed thelr codes, and so punishable
offenses have little relatfon to the type of crimes that
are considered to be a problem on the reservation. Any
specialized areas that are added to tribal codes are
usually borrowed from state codes. Hodel codes for
tribes are rarae. The Indian Civll Rights Act directed
that the Secretary 9f the Interior develop a model. code
of indian offenseg. Such a code was published in the
Federal Register.® The American_Indlan Law Center has
produced a mode! children's code?d for tribes which
awalits publicatfon in the Federal Register, 1t is
unusual for tribes to cooperate with one another in
drafting new statutes, although thair needs overlap
considerably, Only two out of the twenty-three reser-
vations surveyed use codes from other tribes to draft
new laws.

‘As explained in Chapter 1 of this report, tribal
courts were originally allen Institutions imposed on.
tribes by the government. Even today they are seen by
some as arms of a conquering natfon. This history
explains why Indian court systems are not often seen as
separate and equal branches of tribal governments. Ho
distinct braqahes of tribal governmant are required by
federal law, but tribal courts are often seen as
subordlnate arms of tribal councils, and this situation
can lead to pressure belng exerted by councll members

T35 u.s.c. 51311,
840 Fed.Reg. 16,689 (1975).

9American tndtan Law Center, Model Children's
Code {1976}. -

"0¢f. bodge v. Nakai, 298 F.Supp. 26 (D. Ariz.

1969,
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on the court when a particular cutcome or action is
desired.!!

0f the reservations surveyed, three have a sepa-
ration of powers c¢lause as part of the tribal constitu-
tion. Of the remainder of the tribes, ‘approximately
half claim that in practice there Is separation and
respect from other branches of the tribal government. |In
about one-quarter of the fribes courts are considered
subordinate arms of tribal governments. HNo information
was furnished for the other tribes,

A lack of independence of the judictary seems to
be a ser!ous preblem with many tribes. Strengthening
of judicial independence has been identified by the BIA
as an important goal.!2 Tribal courts sometimes are not
respected by other jurisdictions because they are not
independent of tribal council Influence. Tribal council
control over courts usually includes selection of
judges, and there is ;lttle restriction upon a council's
method of selection.!3 0On virtually all reservations
visited the tribal council selects judges. The AILTP
fou? that 63 percent of all Indian Judges are appoint-
ed. Selectlion approval varies from a simple majority
of the council to a consensus. The most common gquallfi-
cations to become a judge are: tribal membership, at
least thirty years of age, sufficient education to per-
form adequately In the courtroom, no falony convictions,
and no misdemeanor convictions within the ‘last year.
Politics sometimes play a part in the selection of
Jjudges, and, In some tribes, full=bloodad tribal members
have the best chance of getting the job,

Terms of office for tribal judges vary widely,

i
cion Cri %gglﬂureau of tndian Affairs, indian Reserva-
ion Criminal Justice Task Force Analysls 1974-19/5,
at 69 (1975) (herelnafter "BIA Task ?g}ce Analysis').

12Id. at B4,

13
See Conroy v. Frizzell, 429 F,Supp. 918 (D.
$.0. 19777, appeal pending.

L]

AILTP Report, supra note L4 at app. C-2.
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the most common term being two to four years.15 A fair
percentage of the tribes surveyed have unlimited terms,
where the Judge may serve so long as competent. Almost
all tribes provide a mechanism by which the tribal
council may remove a judge for just cause. Some
reservations provide for recall by a vote of the general
trital population. Reasons for removal include drunk-
enness, use of office for personal gain, failure to per-
form duties, incompetence, and moral turpitude. Some
tribes provide a hearing for an accused judge before
removal; most do not. Most tribes require a simple
majority vote of the council before removal, but several
tribes require as high as a seven-ninths vote. Removal
takes place for many reasons other than 'just cause." In
some tribes the judge changes whenever a new political
faction takes power. Where recall is effected by a
simple maJority vote, judges are particularly susceptible
to removal after making unpopular decisions. Short

terms of office, council removal power, and tribal
politics combine to make a judge susceptible to pressures.
from those in power to -dispose of cases in particular
ways.

Surprisingly, most judges actually serve for tong
periods, except on a few reservations where politics
cause frequent turnover. In the past judges somet i mes
were the older, respected members of the communtty who
were being honored. Thers has been a relatively high
turnover in the ten years since the Indian Civil Rights
Act, partly because it is difficult for many tribal
elders, who often lack formal education, to meet the
high standards of the ICRA.

Included fn the ''boilerpiate” constitution
championed by the Bureau of Indian Affairs after passage
of the Indian Reorganization Act is an interesting
clause requiring approval of the Secretary of the iInter-
ior for new tribal codes, ordinances, or resolutions to
be effective. There is no federal statutory requirement
for inclusion of this clause, but once a tribe adopts
it, It becomes legally binding, The Bureau has used.
this clause to exert policy control over tribes, partic~
ularly tn the area of jurisdictlon over non-tndians,

'519. at app. C-3. The report found 23 percent
of courts have one year terms for their judges, with 61
percent having terms of two to four years.
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Indlan stick games, and even over action to rescind the
Secretary's approval power. Approval by the Secretary
seems to be exerted haphazardly at present, Some

tribes are not required to submit ordinances to the
Secretary, but do as a matter of courtesy. Other tribes
are required by thelr own constitutions to submit laws
to the Secretary but do not, and their fallure has had
no apparent consequences. Of the tribes survayed that
do submit their laws for approval, some trlbes report
automatic approval, others report fnterference and
rejection, and still others report no consistent pattern
for what is approved and what is rejected. Most judges
expressed a desire that the Secretary's approval power
be rescinded. '

Most courts on !ndlan resarvations now fit the
definition of "tribal courts,” as opposed to being
traditional or CFR courts. Data from the BIA as of
March, 1977 indicated that there are 16 tradltional
courts and 32 Courts of indian Offenses (CFR courts),
with the remalnder (71) being tribal courts and con-
servation (hunting and fishing) courts (15). Tribal
courts are established and operated by Indlan tribes
in the exercise of residual sovereign authority, while
CFR courts are established where a tribe chooses not to
exercise its authority or has dTEIded to ablde by the
Code of Indlan Tribal Offenses, The distinction is
Important in terms of court authority and whether the
court may be held subject to federal laws, speciflcally
the U.S. Constitution.

Very few people on the reservations surveyed had
any memory of what thelr courts were like as recently as
twenty years ago. No one interviewed even remembered
how or when a court first appeared on the reservation.
The only general ststement made by many pecple was that
Justice Is better now than it was in the past, but none
knew the reason why.

Except in some of the Pueblos, tradition plays a

lsFor a complete discussion of this area, see D.
Etheridge, "CFR Courts," unpublished paper prepared
for the Long Range Planning Project advisory commlttee
(1977) {(Appendix 2 to this report).
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small part in modern~day Indian courts. 7 in other
tribes the use of tradition In courts tends to be in

the civil, domestic relations, and hunting and fishing
cases. Remarkably, no tribe among those surveyed
reported that It incorporates any traditional substan-
tive law In criminal) proceedings In the tribal court. 8
When tradition Is used, it generally is not in formail
court proceedings.!9 In some instances a judge will act
as an arbitrator in informa) meetings held with the
parties, but, most often, the parties resolve disputes
themselves or with the help of tribal elders or rell-
glous leaders. One Pueblo has two courts, a traditional
court and a tribal court. A defendant may choose which
court to go before. |f the traditional court is chosen,
rights under the Indian Civl) Rights Act are waived,
although the defendant still receives "aboriginal' due
process. |If the tribal court is chosen, traditfon 'is
stii] used but court proceedings are more formal and
adhere to {CRA protections.

Tribal courts use a mix of tribal codes and
federal, state, and traditional law in the courtroom.
A common clause in most tribal codes states that when
an area Is not covered by provlisions of the tribal code,
state law can be applied. Tribal Judges claim that
they refer to state law as a last resort, but It appears
that actual use of state ordinances s higher then
answers indicate. Only one of the reservations surveyed
has a clause mandating referral to laws of other tribes
when the code does not cover a given subject. The
importance of avoiding use of state law Is shown by the
case of Wippert v. Burlington Northern, Inc. There

see Oliver v. Udall, 306 F.2d 819 (D.C. Cir.
1962) .

. lBSee also raw data obtained from SR! Interna-
tional, Stanford, California, from responses to the
Bureau of Indian Affairs' Planning for the improvement
of Indian Criminal Justice Services on Reservations=—
Guldebo ; at ereinatter "Guldebook | Responses'').

Sv. Santana, "The Role of Real Indlan Law in the
Survival of American Indian Tribes, or Will the Wheel
of |.R.A. Ever Turn?"', unpublished paper prepared for
the Long Range Planning Project advisory committee (1977)

(Appendix 2 to this report}.
20397 F.Supp. 73 (D. Mont. 1975).
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the court decided that, since by course of conduct the
Indlans themselves had treated the law of Montana as
governing law in a number of cases, the federal court
would apply the substantive civil law of Montana in all
cases involving reservation {ndians and reservation
transactfons where there was no clearly ascertalnable
indlan law.

Most often the NAICJA or federal rules of pro-
cedure have been adopted or are applied when problems
arfse, but state rules are also uvsed on an Inconsistent
basis. Almost all tribes do have written rules of pro-
cedure, but over half of the tribes surveyed cons{der
their rules Tnadequate and in need of revision. There
is a great concern that when rules are rewritten they
ought to reflect the particular needs of the court and
allow flexibility to the judges.

Indian courts appear and act much as thelir Anglo
counterparts, and tribal tradition dominates nowhere
that could be discerned. The largest remnant of tradi-
tion that still exists seems to rest in the discretion
uf the tribal judges. Many people said the informality
and compassion that a judge exhibits to an individual
defendant is a traditional way in which problems are
resolved In the tribe. Judges as a whole falt that use
of tradition is a thing of the past. Some responded
that they have been taught in their NAICJA training
that protections guaranteed under the !CRA supercsde

any traditions that might conflict with those protections.

Several Judges expressed interest in incorporating more
tradition in thelr laws and procedures, but none had
ideas about how to accomplish 1t. A tribe's ability to
use E;adition in the court is recognized In the case
law,

The question of the sovereign immunity of Indlan
tribes is considered a problematic issue by the tribes
interviewad. They believe that only the tribe itself,
in the exarcise of {ts soverstign authority, may walve
imunity in a proper case. But none of the tribes
surveyed have ever voluntarily walved thelr sovereign
immunity. Mo trlbe felt that passage of the Indian
Civil Rights Act has sbrogated its historic sovereign

21555. €e.9., 0'Neal v. Cheyenne River Sioux
Tribe, 482 F.2d 1140 (8th Cir. 1973); Tom v. Sutton,
533 F.2d 1101 {9th Cir, 1976).

.

imnunity, although some people are confused about what
the sovereign Immunity cases mean. A congressional
walver of tribal Immunities would reduce triba) sover-
eignty, and tribes are reluctant to waive their Immu-
nity voluntarlly before the federal courts for fear of
depletion of thelr assets,

Jurisdiction of the Tribal Court

Jurisdiction Is probably the most confusing
area with which Indlan courts have to deal. The con-
flicts of state, tribal, and federal jurisdictlons pre-
vent effective law enforcement on the reservation.
Federal laws slice Indian reservations into jurisdlic-
tiomal jigsaw puzzies and create problems for Indlan
police and courts. .

General criminal jurisdiction of tribes exists
over all offenses that occur on the reservation with the
exceptions, on some reservations, of major crimes and
offenses by non-indians, Major crimes are a serious
problem on the reservation because the federal authori-
tles often refuse to prosecute (see discussion in
Chapter 1). Since the Bureau of Indlan Affairs has
taken the position that federal jurisdlictlon Is exciu-
sive in this area, tribes are often left without means
to prosecute serious offenders except under lesser
included offenses, with, of course, the Indian Civil
Rights Act limltations of six months Imprisonment and
$500.22 Almost al) tribes use this route to prosecute
violations of the major crimes, but it Is a common
complaint that the 1imits on tribal sanctions under the
tCRA make it impossible for tribal court enforcement to
serve as a deterrent and to handle offenders effectively.
Host tribes requested an increase in penalties available
for their use, stating that thelr courts are competent
to take jurlsdiction over these crimes.

Caseload figures were difficult to obtain for
reservations surveyed, The statistics for most reser~
vations tended to be guesses by the judges. Caseloads
seein to be increasing gradually for two major reasons:
{1) courts are exerting broader jurisdiction (i.e., over
juveniles and non-Indians) as they become more efficient,
and {2} tribal members are gatting more educated (mostly

2255 u.s.c. §1302(7) {1970).
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through Anglo influences} about their rights to have
disputes resolved in the courts and to have a Jury
trial In criminal proceedings. -Caseloads vary greatly
. depending on season and whether celebrations are occur-
ring, and a large jump in offenses Is usually reported
when additional police officers #re hired, polnting up
the fact that most resarvations are understaffed in

" law enforcement personnel.

. Most crimes that occur on the resarvation ara

. misdemeanor offenses related to alcohol. A majority of
the tribes responding to the BiA's 1977 law enforcemant
survey Indicated the greatest single cause of crime is
atcohol .4 Virtually atl of those giving a2 figure
stated that over 90 percent of their court's cases are

alcohol related. Similarly, a 1975 Department of Justice

report cencluded that criminal conduct on reservations
is almost always alechol related.Z4 Crime rates

(except for property crimes) on Indian reservations arg
considerably higher than in similar non-indian areas.?
These crime rates ignore the causatlve factor of alcohol
and the fact that In most Anglo areas many such "crimes"

never enter the criminal justice system. Serlous crimes,

as a general rule, are almost non-existent cutside the
alcohol context. This generalization s more appli-
cable in Tsolated and/or close knit Indlan communities
than where there is a significant non=lIndian populatien
living among the Indians. Reservations tend to be very
closed communities and so who has done what Is usually
common knowledge. Offenses are not prosecuted for
sevaral! reasons. The large size of some reservations
hampers investigation. Inadequate numbers of law
enforcement personnel impede patrolling and prompt
Investigation. And, to some degree, politlcs and par-
sonal influence divert proper responses to crimes,

nguidebook | Responses, supra note 18 at 67.

2!’U.S. Department of Justice, Report of the Task
Force on {ndian Matters, at 24 (1975) (herelnafter
"ustlice Task Force Report').

25Id. at 23, See also American indian Policy
Review Comm'n, Report on Federal, State,and Tribal
Jurisdiction, at EES {1976) (hereinafter PAIFRC Juris-
diction Report'}; S. Brakel, ""American !ndian Tribal
Courts: The Price of Separateness," unpublished manu-

script, at 36 (1977) (to be published by the American
Bar Foundatlon, Spring 1978).

Another important Indlan court activity is dealing
with juveniles and family relations. {These matters,
toc, can be the result of alcohol abuse because aleco-
holism often intrudes upon and destroys stable family
11 fe.} Alcoholism Is partly & result of the depressed
economic sltuation on most reservations.

Civil Jurisdiction of tribal courts in theory is

-general for most tribes, but the actual jurisdiction

exercised tends to be mare iimited. Courts aveld
handling cases that they feel may be too complicated

for them. Civil caseloads of most tribes are very small.
Most are under 10 percent of total caseload and the

clvil caseloads of only a few tribes exceed 20 percent.26
But the Navajo Nation currently has a $3 million insur-
ance claim and several other major civil actions pending
before its court. Considering that civil law is a sub-
Ject in which Judges recelved almost no training until
last year (because of former LEAA policies), it is sur-
prising that such a large percentage of tribal courts
reported that they take any civil case that comes before
them. Civil Jurisdiction should increase substantially-
as judges recelve tralning in this area and start to

feel more comfortable with It. HMost clvil cases at
present are famlly related or minor contract actions.
They Involve two categories: Indlan v. Indian and non-
Indlan v. Indian, the latter belng mostly non-l!ndian
creditors trying to collect on sales contracts.

Jurisdiction over non-Indians Is an Issue that is
of vital concern to Indian tribes if they are to main-
taln their viability .as sovereligns. In {974 the Depart- .
ment of the Interlor reversed an earlier position that
tribes did not have Jurisdiction over non-tndlans on the
reservation.27 [In recent years tribes have begun to
assert authority in this area, especially in criminal
matters. Of the twenty-three reservations surveyed,
fourteen exert or are in the process of exerting general
Jjurisdiction over non-Indians, while four more tribes
exert Jurisdiction over non-Indians in selected areas,

A number of the remaining tribes have Iimitations in
thelr own governing documents preventing them from
taking such jurisdiction. Many tribes also retain

26555 Brakel,lsugra nate 25 at b,

270p. Sol. Int.. 77 1.0. 113 (1970}, withdrawn '
Jan. 25, 1974,
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clauses in their codes restricting the tribal court's
jurlsdiction over non-indians In civil matters to cases
where both parties consent, Some tribes have elther
removed or fgnored this ¢lause and now exert personal
jurisdiction over all who enter the reservation. A few
courts will entertain non-Indian v. non=~Indian cases.

Most challenges to the asserticon of jurisdiction
over non-Indians have been in tribal courts. Once the °
Indian court has ruled that there is Jurisdiction, most
parties acquiesce to tribal jurisdiction. Challenges
have been mounted more often to the procedures of the
court, as in Jury selection, than to the court's
authority or jurisdiction. Some respondents believed
that non-tndians will agree to the court's jurisdiction
hoping that thelr punishment will be less severe.
in some cases, state authorities do not challenge
tribal jurisdiction over non=Indians in order to Increase
enforcement efficlancy or because tribal penalties are
harsher. A number of challenges to the authorlty of
Indian courts has resulted from non-Indian resentment.
In all reported cases the jurisdiction of Indian courts
over persons on the reservation has been upheld. The
issue, however, soon will be decided by the United States
Supreme Court in the Oliphant case.28 For those tribes
that do not assert jurlsdlctlon over nonh-lndlans, a
new ordinance is all that is usually needed, although
some tribes must change language In thelr constitutions
from “tribal members' to "persons." This change
Includes non-Indlans as well as non-tribal member
Indlans.

A few tribes exert jurisdiction over tribal mem«
bers when they are outside reservation boundaries.
Some of these non-reservation lands are "Indian
country,"2? such as allotments. Others are sites where
treaty fishing rights are exercised.30 Some tribes also

285 phant v. Schlle, 544 F.2d 1007 (Sth Clr.
1976}, cert. granted sub nom., Oliphant v. Suquamish
Indfan Trlbe, 9. 9 1977},

2318 u.s.c. §1151 (1970).

3%n1ted States v. Washington, 384 F.Supp. 312
(w.D, Wash, 1974), aff'd, 520 F.2d 676 (9th Cir. 1975},
cert. denfed, 423 U.S. 1086 (1976); Settler v. Lameer,
507 F.2d 231 (9th Cir. 1974).
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hear clvil suits that arise off-reservation where the
defendant is an Indian, although this practice is not
widespread. The power of Indian courts can be felt off
the reservation in the few cases where Indlan tribes

and surrounding jurisdictions have agreements that local
authorities will assist in clting offenders into tribal
court. Finally, tribal courts often retain jurisdic-
tlon over chlidren and others who are sent off-reservation
for commltment and treatment. Control over these tribal
members s an essential tribal function. In most
cases the state takes jurisdiction over Indians who
leave the reservation.

Tribes generally have not ceded any of their
Jjurisdiction to_states. Indeed, the rule in Kennerly v.
District Court33 prohibits such cession Hnless it is |
done strictly according to federal law.39 Some tribes
have made cooperative arrangements with the states
where they are located for use of needed services or
facllities, especially for treatment, These arrange-
ments between states and tribes are not actually
cesslons of jurisdiction and therefore should not run
afoul of Kennerly unless they vest in states power to
comm] t lndlans.3§ States [n Public Law 280 jurisdictions
share concurrent3® jurisdiction with tribes over most
criminal offenses and civil causes of action. Of course
these cessions of tribal jurisdiction were not volun-
tary, but were imposed on tribes by the federal

© 3ititams v. Lee, 358 U.S. 217, 219-220 (1959);
Wakefield v. Little Light, 276 Md. 333, 347 A.2d 228
{1975). See also Wisconsin Potowatomies of the Hannah-
ville IndTan Community v. Houston, 393 F.Supp. 719
(W.Db. Mich. 1973). _ I

_32Cf. Mescalero Apache Tribe v. Jones, 411 U.S.
145 (19737

3400 v.s. 423 (1971).
3425 u.s.c. §§1321-1326 (1977 Supp.).

Bes. White v. Califano, 437 F.Supp. 543 (D.
5.0. 1977). : :

365ee Confederated Bands and Tribes of the Yakima |

Indlan Nation v. Washington, 550 F,2d 443 (9th Cir,
1977}, on remand, 552 F.2d 1332 (9th Cir. 1977).
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government.3? Further assumptions of Public Law 280
jurisdiction require tribal consent, however,3

Tribes have jurisdiction over domestic relations
matters, even where one spouse lives off-reservation
and the marriage occurred off-reservation.39 Most
tribes do exert jurisdiction In this area, but one-
quarter to one-third of the tribes surveyed do not,
Reasons for not asserting jurisdiction were: that the
state has jurisdiction under Public Law 280; that it Is
against tradition for the tribe to allow divorces; that
the tribal court does not feel competent to supervise
allmony, custody, and child support. Tribes generally
felt that jurlsdiction over family relations on the
reservation is essential if the integrity of tribal
culture and society is to be maintained.

Adoption and custody {s another arsa In which 4o
tribal Jurisdiction is of critical fmportance to tribes.
Most Judges expressed an interest In maintaining Jurls-
diction over juvenlles, but said needed facilitles are
not available, Many adoptions occur off-reservation
with non-indian parents because there are not enough
avallable adoptive Indian parents on the reservation.
Increased interest In this area Is evldenced by the
NAICJA's recent BlA-sponsored trainlng program in
family taw and child welfare and the American Inﬂ!an Law
Center's publication of a model children's code,'l

Many of the tribes surveyed have not exerted
taxing power. As tribes begin to utlllize this potential
revenue source, tribal courts will be called on to
resolve disputes. So far, courts have had }lttle
involvement in reviewing legislative and admInTstrative
decislons of the tribal government for sufficiency under
the tribal constitution or the Indian Civil Rights Act.
Since passage of the Act, fedsral courts have basen

35ee Goldberg, "Public Law 2B0: The Limits of
State Jurlsdiction Over Reservation Indians,” 22 UCLA
L. Rev." 535, 538 (1975},

385 u.s.c. §1326 (1970).

35ee Red Fox v. Red Fox, 542 P.2d 918 (0re.

App. 19757

“OSee wakefleld v. Little Light, supra note 31.

leuEra note 9,
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called upon in several casﬁi to review tribal laws,
decislons, and procedures, Although some courts
have reﬁognlzed the Importance of considering Indian
values,¥3 federal courts tend to apply Anglo constftu=
tlonal precepts in Indian cases. :

Most federal courts have been inclined to insist
upon an exhaustion of tribal remedies before entertaln-
ing ICRA cases.t4 Thus, the door Is open for expand-
ing tribal court functions into this area. Although
thls exhaustion requfrement has resulted in a greater
workload for some courts, most Judges have not notlced
an increase in their caseloads because of it. Judges
have become more cautious In thelr rulings to avoid ICRA.
challenges. .

Probate Is one of the few arsas where tradition
still plays an Important role fn Indian courts. Much
distribution of a decedent's property occurs without
involving the courts, but those courts that do handle
probate are evenly divided between using custom or
applying state probate laws. No reasons are given why
state law |s used or why probate cases are referred to
state courts except that some cases are too complicated
for the tribal court, and court personnel cannot handle
the collectlon and distribution of property efficiently.

Operations of the Tribal Court

Every reservation surveyed has a courtroom
located on the reservation. Construction of facilities
by the Law Enforcement Assistance Administration (LEAA)
and the BIA has resulted in some type of courtroom on

kzg;g,, Martinez v. Santa Clara Pueblo, 540 F.2d
1039 (10th Clr. 1976), cert. granted, 431 U.5, 913
(19?;); Daly v. United States, 4B3 F.2d 700 (8th Cir.
1973).

'ﬁ;g;g.. 0'Neal v. Cheyenne River Sioux Tribe,

supra note 21, )
hﬁgéa., 0'Neal v. Cheyenne River SToux Tribe,
supra note 21; Two Hawk v. Rosebud Sioux Tribe, U0k

F.Supp. 1327 {D. 5.D. 1975),
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most reservations that have sought one. Before the
passage of the 1CRA and the creation of LEAA, construc-
tion was the tribes' responsibility., Many tribes had
inadequate facilities or were forced to use facllities
of other jurisdictions,

Courtrooms usually are located in the same area
as tribal government and BJA agency facilities. Because
these facitities are gensrally the center of the tribal
community, most courts are convenient to litigants. Some
large reservations have only one courthouse, requiring
litlgants to travel as far as seventy miles to get to
court. ’

Courts almost always are combined with tribal
police facilitles, Defendants and litlgants often must
pass through police offices to get to the courtroom.
This, plus court proximity to government and BlA
facilitles, gives many tribal members the impression
that the court |s merely an arm of the police depart-
ment or the BIA, and not an independent decision making
body. Many judges expressed concern over the image
thelr courtroom presents to the community, and most
expressed a deslre that, where possible, separate
facilities bﬁ constructed to house the courtroom and
court staff, U5

Court hours are usually normal business hours.
However, there is great flexibility In the hours of
individual courts, indicating that they are tallored to
meet the needs of parties. Most judges surveyed are
fuli-time, but smaller courts have part-time judges who
may hold full-time Jobs elsewhare. In these [nstances
court Is usually held one or two nights. a week. Part-
time judges usually expressed a desira to be full-time.
One stated reason was to be able to attend training
sessions, something they cannot do whlle holding down
another job, In only one instance dld respondents
feel that the outside job of a part-time judge conflicted
with his Judiclal duties. The judge was also director
of the tribal alcohol rehabllitation center and had
helped treat many of the defendants who came before him.
However, the judge felt his knowledge of the defendants'
backgrounds heiped him.

IlsSee also Task Force Analysis, supra note 11.
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tlost judges could make no estimate of their case-
load capacity. They often opined that they were very
busy and were belng pald little for thefr time. Complete
information on court capacity was not available on any
reservation to indicate the actual extent of any addi-
tional personnel needs. Some fudges knew the number of
cases or jury trials they could handle In a day, but
no one could state the actual time involved in each
type of case so that projectlons might be made of future
needs of the court. Over half the judges interviewed
felt they have a3 heavy caseload and that additional
Judges are needed. |In othar situatlions the judges work
onty so long as there are cases to hear and are not
busy all the time. From the limited information that
was avajlable from reservation visits and the AILTP
report, 6 some baslc recommendations have been made
correlating the number of judges with caseloads {see
Chapter 5§). It is 81so recommended that data collection
ba improved immediately to insure that adequate Informa-
tion Is available for judiclal planning in the future.

Most tribal court judges are Indians and tribal
members, Reasons for using non-Indlans as judges
include: absence of qualified Indians; need for

_expertise in a speclal area (i.e., juvenile law}; and

close family relationships on the reservation. Almost
all tribes now express a desire for Indlan Judges where
possible.

Very few tndian Judges have had any legal train-
ing outside of the NAICJA training program. Some have
college experience, but thelr education is usually not
related to their role as Judge. Out of all the judges
on the twenty-three reservations surveyed, five are
attorneys and ten were pollice officers before they took
a seat on the bench. HMost did not feel that it is
necessary to be an attorney to be an !ndian court judge,
although several chief Judges thought that the ideal
would be for judges, prosecution, and defense counsel
all to be attorneys.

The MAICJA has conducted several annual regional
and national training sessions for the past nine

“GAILTP Report, supra note 4.
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vears.h? Almost all Judges attend the MAICJA tralning
regularliy, although there are chief judges who refuse

to permit anyone except themselves to attend sessions.
it was the unanimous opinion of all judges that more
training Is needed. The NAICJA tralning is seen as
adequate so far as it goes, but the judges stated that
there Is a wide range of subjects that they deal with In
which they have no tralnlng, particularly in the civil
area. Part of the reason more civil cases are not handled
Is that judges have no training in that area. A number
of judges thought that the NAICJA training does not
prepare them completely to deal with the ICRA, and that
violations of the Act sti!l occur in the courtroom
regularly. Several judges sald there is a heed for

more localized training in areas of special concern to
them,

Low judges' salaries were blamed for the dIffi-
culty tribes have In attracting qualifled candidates
for judges. Salaries range from $20,000 a year for
one judge down to a budget of $450 a month which Is
shared by three judges. The average salary is between
$9,000 and $12,000. Only 2 small percentage of judges
interviewed falt thelr salaries are adequate, and most
feit a ralse of $2,000 to $4,000 a year is needed. The
AILTP report indicates a greatﬁg lave] of satisfaction
by judges with thetr salaries,

Wages are also low for most other court personnal],
Clerks' salaries are usually between $4,000 and $8,000.50
Where they exlst, probation officers receive between
$6,000 and $10,000; prosecutors and defenders between
$6,000 and $9,000; ant balliffs are paid between $2 and
$3 an hour. Courts are staffed almost exclusively by
clerks who must fli] the roles of clerk, court reporter,
secretary, and court administrator. Only four of the
twenty-three reservations surveyed have a court adminis-
trator, and only three reservations surveyed have court

h?§55 R. Johnson, “Future Training Needs for
Indlan Court Judges,' unpublished paper prepared for
the Long Range Planning Project advisory commifttee (1977)
{Appendix 2 to this report). : '

haBlA Task force Analysis, supra note 11 at 35.
hsAILTP Report, supra note 4 at app. C-k.

5OSee also Id. at app. C-6.
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reporters with training in courtroom recording tech-
niques. Respondents said that it is necessary to have
4 clerk present at all times to answer questions from
people, even {f the judge is not always immediately
available. Some conflict arises because on one-quarter
of the reservations surveyed clerks are shared with the
tribal police department. Police often felt they have
the first claim on the ¢lerk’s time, and the sharling
also contributes to the image of the police department
and court belng one and the same.

In the past there has been almost no traintng for
court personnel other than judges. Various [ndian
organlzaticons are now beginning programs to rectlfy the
situvation. Five of the reservations surveyed have pro~
secutors or defenders who have completed the AILTP
advocate training program. Those interviewed on reser-
vations where the AILTP advocates are present felt the
training has increased the advocates' expertise and
efficiency In the courtroom. Training for court clerks
Is considered a critical need. The HAICJA court clerks
training program will fill an important void.

With one exception, svery reservation surveyed
has an attorney under contract to represent tribal inter-
ests. Only the NavaJo Trlbe has an attorney who lives
on the reservation and works. full-time for the tribe,
Most tribal attorneys work for firms elsewhere, and
spend only a portlon of thelr time representing a
particular tribe. At only one of the reservations sur-
veyed Is the tribal asttorney an Indian.

About half the tribal attorneys are used as legal
advisors to tribal courts; in most cases they give
advice iInfrequently. About 25 percent of reservations
surveyed have an attorney available besldes the tribal
attorney to give advice on a falrly regular basis to
the court. Indlan court judges rarely seek advice from
nearby -non-indian judges. When they need tegal advice,
they most often go to attorneys they are familiar with,
usuatly other tribal court judges or NAICJA instructors.

The few tribal attorneys who involve themselves
in the tribal judicial process are prosecutors. About
one-third of the tribes' attorneys fill this role,
generally when the defendant is represented by an attor-
ney. Some tribal attorneys reallze the conflict Inher-
ent in the prosecutor's role, and said they attempt to
avoid 1t by having another attorney from their fiem or a
law clerk represent the tribe as prosecutor.
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Most tribal courts are not satisfled with their
tribal attorney. The main complaint is that the
attorney is not available when needed, and that his time
is too expensive. Almost all judges expressed a desire
for sasier access to legal advice. But because of a
dearth of attorneys on or near reservations, any avail-
able attorney tends to be called upon to play several
roles, causing ethical problems. On one resarvation the
tribal attorney/prosecutor also gives the judge tegal
advice and obtains a 90 percent conviction rate in
court. The prosecutor claimed his high conviction rate
is a result of hls more extensive legal expertise, but
others connected with the court said he Entimidates the
Judge and takes advantage of his special relationship.

Almost no information is avallable about Indian
court funding. Consequently, court planning is di ffi-
cult. Court budgets are a mixture of tribal, BlA, LEAA,
CETA, Public Law 93-638, and other funds. There is no
logical explanation for the uneven distribution of
federal funds to various Indian reservations; funding
seems to be determined by history or by the political
muscle of a tribe. Inequities in funding were criti-
cized in a Bureau of indian Affairs report which found
no corralation between population or caselosd and court
budgets. It found that expenditures varied from $2.98
to S14.19 per capita and from $8.30 to $35.08 per
case.51 Further, the report sald that, due to varying
levels of tribal support for courts {and law enforce-
ment), funding inequities are far more serious in
reality. To get the same services, some tribes spend
none of thelr own money, while others have to spend a
great deai.52 Those unable to contribute tribal funds
depend on the Bi{A entirely, but the ievel of services
varies. Since the report, the Bureau has encouraged
area and agency of fices to base their budgeting on a
formula which would lead to some parity in funding.
Judging from the reservations visited, [t does not appear
that the funding which reaches Indian courts is consis-
tent with the formula,

Federal agencles other than the BIA also assist

courts, but they apparently do not coordinate their
activities with one another. |t seems that they rarely

51g1A Task Force Analysis, supra note |1 at 43.
5219. at 81.
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know whét funds are being disbursed by the BIA
agencles. One tribe surveyed was dueyforeaalhfg; ather

Increase in funding because the funds for court opera-
tions supplied by one agency were inadequate. It was
discovered that other agenclies were contributing funds
to court operations and that the tribe actually had one
of the-largest court budgets In the country.

Budgets for courts of the same slze varied from
$30,000 to over $200,000 a year. Much money earmarked
for courts {s lost on the way from Washington to the
tribes, mostly at the BIA area office level. Although
Public Law 93-63B was supposed to reduce the number of
the BIA empioyees by contracting out positions to the
tribes, the number of employees has increased since
passage of the Act,

Only three out of the twenty-three reservations.
surveyed felt thelr court budgets are adequate. In most
cases, funding for law enforcement and court operations
is lumped together, sometimes causing funds to be
diverted away from courts to the police. Fines usually
go Into the general tribal fund, but there are still
Instances of fines paying court salaries, a practice
which is suspect because it can blas a judge. Manage-
ment of flne money is very loose on most reservations,
and it is accepted that some money will disappear
between the time it Is collected and the time it is
turned over to the tribal treasurer. Salaries constitute
the vast majority of every court's budget—between 60
to 90 percent of the total budget.

It was estimated by many judges that better
administration of the courts would reduce waste and
make more money available, but they thought that this
would solve only part of the problem, and that large
Inereases still would be needed. Twenty of the courts
surveyed said additional personnel or Increased salaries
are their most critical needs. The remaining three

‘tribes said new or additional facilities are needed

immedlately. Most tribes cited a need to replace or
renovate presently inadequate faclilities and equipment.
Some tribes also cited a need for expansion of facili-
ties in order to handle increased jurisdiction in the
future. Money also Is needed for training and public
education., Most tribes felt at least a 25 percent
budget Increase s necessary to meet short term needs,.
and more is needed to attaln long range goals for court
improvement.-
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Over half the reservations surveyed safd' it would
be difflicult for the tribe to find funds to support
Increased court operations. Tribal taxes and increased
Public Law 93-638 contracting are seen as the primary
methods by which tribes could obtain more money to sub-
sldize court operations. for other reservations, tribat
councli] reluctance to make court operatlons a higher
priority item in the tribal budget is seen as the main
obstacle to obtalning increased funds, Most tribal
governments ars of the opinion that Increased funding
for tribal governments should come from the federal
government , preferably in direct funding. They cfted
difficulties in complying with reporting requirements
necessary to obtain federal grants and contracts. One
tribe racently lost a $50,000 LEAA grant because no one
in the tribal government would submit the required
reports. The number of federal programs and the paper-~
work necessary has caused many tribes to avoid applying
for federal funds, Some people expressed hope that the
recent Joint Funding Simplification Act53 will stream-
line procedures for tribes.

The most pressing need among all tribes surveyed
for facilities 1s for treatment centers, especially for
juveniles. Many tribes do not even have separate cells
Tn their jJalls for Juvenlles, let alone a juvenlle de-
tention center, group home, or foster home program.

Some tribes do have detox!fication centers for alco-
holics, but most do not, and a need was expressed for
long term facllities for rehabilitation of alcoholics.
Only one reservation surveyed has a comprehensive alcohol
rehabl 1itation program on the reservation. MHental

health facilities, family counseling facllities, and work
employment programs are non-existent on reservations
except where they are handled by the BIA or Indian Health
Service. Judges sald that all their attempts to main-
tain law and order on reservations and to rehabilitate
criminals are frustrated so long as no treatment alter-
natlves are available for referral of defendants and

the federal government ignores treatment as a way to
improve conditions on the reservation,

A need For better jalls was also clted. Over
one=third of the tribes surveyed felt their jalls are
inadequate. One tribe uses a jail which has been

5342 u.5.C. §§54251-4261 (1974).

condemned for twerity years; another tribe has cells
covered only by chicken wire. The AILTP study found
that most detention facillities, whether on or off the
reservation, ownﬁd by the tribe or used under contract,
are inadequate.5% But responses to a more recent BIA
survey .indicate that many tribes have relatively new
facilities and that overcrowding or inhumane conditions
are po_longer terribly serious problems on most reserva-
tions.?> Nevertheless, another BIA study concludes

that proper care of inmates would require renovation and
construction of detention facllities costing $51 million,56
The need for new courtrooms is not as pervasive as the
need for treatment facillties or jails, but most judges
identified needs for courtroom improvements. Almost all
Judges said that increased legal materials are necessary
if they are to do thelr jobs properly. MHany legal refer-
ence materinls sent to tribal courts, especially by the
federal government and the MAICJA, never reach the judge.

Tribal soctal services personnel are almost as
scarce as treatment facilitles. Most available social
services are provided by the BIA, However, several
tribes now employ full-time social workers, mainly for
Juveniles, Judgas would like to have more social
services workers available. One or two of the tribes
surveyed have complete court-referred social services
programs, and these programs apparently have reduced
the reservation crime rate, MHowever, most existing
tribally run programs are connected with alcoho! reha-
bilitation. Alcohol programs vary from Informal
couns?ilng to live-in homes, but treatment is generally
perceived as inadequate due to a lack of facllities,
personnel, and money. On several reservations alcohol
rehabl1itation programs refuse to take persons referred
by the court. This happens because the programs are

. overcrowded with people who have come voluntarily, and

the programs only want to deal with motivated al
: coholics.
Court referred defendants are not considered to be

54
AILTP Report, supra note h at app. ¢-9.

5 D
5Guldebook | Responses, supra note 18 at 5t.

&
> Bureau of Indtan Affairs, Inventory of Law
Enforcement Facilities on Indian Reservations and Cost

Estimate for flenovation and Construction (1977). r
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motivated. On reservations supplying Information,
alcoholism rates are between 15 and 20 percent, and
aleohol programs report between a 10 and 20 percent
success rate.

Referral of defendants for treatment (s a rela-
tively new function for tribal court Judges., Many are
sti1l uncomfortable with the concept, but as referrals
show success, the practice is becoming more poputar.
Many soclal services personnel expressed frustration at
their past working relationships with the courts and
Jjudges, but almost alt said the situation has improved
measurably Tn the last year or two. They favored com-
bined tralning sessions for judges and soclal services
personnel to promote better working relationships and
to inform judges about available alterpatives. At
present, soclal services personnel are utilized part-
time by some courts, but these workers feel that the
potential exists for greater utillzatlon.

Although few judges have had any tralning or
expertise in court management, administration of the
tribal courts is an area that has been left to the
judges.57. Administration of the court Is time con-
suming and prevents judges from devoting thelir full
efforts to judlcial duties. The chief judge has
authority over the court on all reservations surveyed,
except one where the police commissioner has been glven
supervisory authority over court operations. HMost Judges
are content with the fact that they have ultimate
authority over the operations of the court, but would
like to have someone available to handle the day-to-day
administration and to supervise budgst prsparation and
fundraising. Judges would welcome visits by an expert
in court management who could help design a more
efficlient court system. Some thought a court planner
and administrator would be valuable. Twenty-one of the
reservations surveyed want elther outside help or a
full-time, on-reservation person to help with court
management.

57Fr.n- more information in this area, see 0.
Hunter, "Determining and Planning for Court Reeds,"
unpublished paper prepared for the Long Range Planning
Project advisory committee (1977) (Appendix 2 to this
report).

-60-

i

Most tribal courtrooms are occupied only swveral
hours during a week, although the court jtself may be
busy almost all the time. Over half the courts surveyed
sald they have no space available for private conferences.
Lack of privacy in talking to a judge and in approaching
court clerks with questions about a dispute are among
reasons people avoid using Indian courts. All judges
usually share a single office, and all clerks and files
are usually together in another room. MNo courts sur-
veyed have a room in which witnesses can walt until
called Into the courtroom. On several reservations,
whenever court {s held, the courtroom must be completely
rearranged from other uses. Most judges want more
space for conferences, offices, and judges' chambers.

Court Proceedings

Court proceedings observed indicate that geners
ally courtroom operations are smooth, efficient, and
rapid. Comments that particular courts were ei ther too
formal or too casuval were made in approximately equal
numbers, :

Indlan courts have been compared by several
people to non~indian rural judicial systems. Common
charactaristics of these two systems are: (1) close
acquaintance between the judge and the parties; {2)
smaller volume of cases; (3) lack of resources because
of low populations and tax base; and (4} space and
separation. The judge's personal knowledge of
defendants and incidents in both systems leads to a high
rate of guilty pleas. The high rate of guilty pleas In
Indian courts has been attributed to tradition (if you
are gullty, you say so), the fact that most offenses are
minor drunk charges, and the lack of a prosecutor to
screen cases. One study of Indian court systems con<
cluded that justice Is more individualized in rukal,
non-Indian courts than In Indian courts.””? But per~
sonalized Justice is an Indian tradition. Paersonalized
attention to the needs of defendants was reported to be
common in the reservation surveys.

5825& Nationa) Center for State Courts, Rural
Courts: The Effect of Space and Distance on the Admin-
istration of Justice {1977},

sgarakel. supra note 25 passim.
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Crime reports are usuvally handled by the BIA or
tribal police, although some courts also administer thls
task. Recordkeeping systems on many of the reservations
surveyed leave much to be desired, and crime reports are
often lost or are in a form that cannot bs used by the
court. In criminal matters cases are usually docketed
by the court clerk on the basis of incident reports.
Docketing in many courts |s haphazard and cases must
often be continued because hearings are not scheaduled,
documents are not served, witnesses are not notlfied,
ete. Most of the reservation courts surveyed have
docket books In which case progress can be followed,
but often these books are not used correctly. in
several tribes the court docket consists merely of the
pile of Incident reports that have accumulated since
the last court session.

In most courts surveyed, less than one day
elapses from the time of arrest unt!l arralgnment, and
in no court is [t longer than three days. In eivil
cases from five to thirty days' notice Is requirad
of the commencement of an action before a hearing is
set. The great majority of criminal cases are completed
at the time of arraignment because most defendants
plead guilty. Contested criminal cases are usually
completed within a week. This time is longer If a Jury
Is requested If there is a large backlog of cases.

Livil cases usually last two to four weeks once pretrial
proceadings end, but pretrial procesdings can take any-
where from one week to two years, depending on the
degree of management the court staff axercises over a
case. Hearings and motions are not commonly used in
Indian courts. Only a few courts which have prosecu-
tors and defenders who have gone through the AILTP
advocate training program use motions regularly.

Actual time spent In trial depends on whether a
gui Ity plea has been entered. Guilty pleas take less
than a haif hour; non=-jury trials take from cne=half to
two hours; and jury trials may take from two hours to a
day or more. On most reservstions the longest trial
has not exceeded three hours, Civil cases generally
take longer, but many are settled in discussions with
the judge obviating a final decision. On almost all
reservations decision and sentencing take place
immediately. In some courts decisions In contested
cases are put In writing, although usually without
supporting reasons. Judges sometimes ask for a
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pre-sentence report, although this s rare because they
usually know the defendant or have reviewed the person's
case history before the trial. Pre-senhtence reports
delay disposition of defendants about two weeks.
Defendant-based case files, as opposed to incident-
based case files, are common in many courts, posing
potential due process problems.

The Indlan Civil Rights Act of 1968 mandated
that legal counsel be al1qwgd-to appear in criminal
cases before tribal courts.®? Few attorneys practiced
in Indian courts before the Act. Al) reservatlions sur-
veyed now authorize the appearance of attorneys in
criminal cases where they have been hired by the defen-
dant, although in several tribes this authorizatlon was
not given for several years after passage of the ICRA,
On one reservation it is still made as difficult as

possible for non-Indians to practice because the judges

will speak only the tribal language when an attorney
is presant, forcing the attorney or defendant to hire
an interpreter. .

Use of attorneys varies widely, On a few reser-
vations they appear In most cases, but in most courts
attorneys appear less than ten times a year. Three of
the courts surveyed never have had an attorney in the
court. '"Heavy' use of attorneys In Indian courts is
considered twenty to thirty appearances a year. It
seems clear that the court cannot deny the right of a
criminal defegdant to representatlion by counsel in
tribal court.®! And it has been held that it is not
enough that representation by a fellow tribesman Is
avallable if the defendant wants a professional

attorney.b2 .
Some judges are Intimidated and overwhelmed by

the presence of attorneys; others welcome attorneys
bacause it makes their courtroom role easier. If only

one side |s represented by an attorney, the represented.

side tends to dominate court proceedings. On many

6056 y.5.c. §1302(6) (1970).
1¢1aw v. Armstrong, Civ. No. €-2307 (b. Colo.
Aug. 7, 1970}.
2Towersap v, Ft, Hall Indian Tribal Court, Civ.
No. 4-70-37 (D. 1da. Dec. 28, 1971), K
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reservations, If the defendant Is represented by an
attorney, trial Is continued unti} the tribal attorney
or some other lawyer can be found te present the
tribe's case. Some attorneys avold [ndlan courts
because they do not understand the tribal legal system
or Indian laws.

Attorneys represent all types of clients in the
tndian court, but since the ICRA requires defendants to
pay for their own counsel, the poor rarely are able to
retain attorneys. As a rule, attorneys prefer civil
cases where the fee possibilities are larger, but
represent some {ndigent clients. Attorneys represent a
high percentage of non-indians in tribal courts; non-
indlan counsel, rather than tribal advocates or Indian
attorneys, usually are hired to represent non~indians
before Indian courts.

The [CRA does not require counsel to be provided
free of charge to .indigent defendants,63 and on only
five reservations does the court appoint defenders to
assist those accused of criminal offenses. These
defenders are most often tribal advocates or other mem-
bers picked by the judge, and on only one reservation
are they attorneys. One tribal court does not appolnt
defenders, but hires an attorney-defender to represent
all tribal members free of charge when they come before
state courts. 5Some judges sald that they try to obtaln
counsel for defendants who are having trouble represent-
ing themselves before the court. Tribal responses to a
recent BIA survey indicated that the greatest single
problem relative to due process and individual rights ga
the unavallability of counsel for Indigent defendants.

Requirements for attorneys to practice before the
tribal court vary widely, A few tribes now have a bar
examination. Some said they require a working knowl-
edge of tribal laws and customs, but did not explain how
this knowledge was to be discarned. HMost tribes require
the applicant to be a member of a state bar and pay a
fee ranging from $5 to $300. One tribe requires that
the attorpey be a tribal member, The Judges surveyed
thought that attorneys could be intagrated into the
tribal judiclal system more easilly (f trained prosecutors

63Tom v. Sutton, supra note 21.

Ghﬁuidebook | Responses, supra note 18 at 67.
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were avallable to the court so that criminal proceed-
ings would be more balanced. Education in Indlan culture
was clted as a method of making attorneys more under-
standing of tribal values.

. Legal services representation is available to
approximately half of the reservations surveyed. A
tega) services program is located on six of the reser-
vations. The nearest avaliable legal services offlce
{s up to seventy-five miles from other resarvations.
Tribes that do not have access to legal services cited
distance or acrimony between the tribe and the state
{especially In Montana) as the primary reason such ser-
vices are not available. When legal services attorneys
are available for Indian court representation, respon-
dents believed that they improve and work smoothly with
the triba) judicial system.

Lay' advocates are the most commonly used counsel
tn Indlan courts. The tribe provides a lay advocate
staff for use by defendants on about one-guarter of the
reservations surveyed. All other reservations provide
for representation by any person the defendant chooses.
Permission to appear is usually granted by the judge.
On hatf of these reservations there is a ''professionsl"
cadre of advocates who represent others before the
court. On the other reservations advocates tend to be
whomever the defendant picks, usually a friend or
retative.

Requirements for advocates to practice before
the court are flexible or non-existent. Those tribes
that have bar examinations require advocates to take and
pass them. Other courts usually require at a maximum
that the advocate obtain the permission of the Judge or
councl1, be familiar with tribal customs and laws, and,
in some cases, be a tribal member. A few tribes require
payment of a fee, and orie tribe requires that the advo-
cate obtaln training before practicing. Advocates on
seven of the reservations surveyed have received the
AILTP's advocate training. Besides the AILTP program,
training of advocates consists of college or police
experience: All respondents cited a need for more
training, and those who had taken the AILTP training
believed }ts seminars should be expanded to encompass
more complicated subjects,

More than half of all defendants represent them-
selves. On only four of the reservations ;urveyed are
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enough in prosecuting cases and that cases often end up
being dismissed because of time delays.

As a rule, judges particlpate heavily in court
proceedings. Only in the most Anglicized courts do
Jjudges refrain from any I1nvolvement. In the courtroom
Judges often take the role of prosecutor or defender
whenevaer neaded. Judges call witnesses, question them,
counse] defendants on how to plead, and generally do
those tasks that are necessary to make court proceedings
run smoothly. Outside the courtroom judges attempt to
settle disputes informally. On the reservations that .
provided answers, these efforts have resulted itn a 10 to
50 percent reduction in caseloads.

Judges participate in cases for two reasons:
tradition and lack of othar court personnel. A tribal
attorney for one tribe portrayed the judge's active role
as the traditlonal way of doing things, and thought It
results in much better. justice than the Anglo adversar-
jal approach. The judge's role is perceived as helping
out, making sure that sveryone has his/her side of the
case developed fully. Most Judges stated that they
prefer to take a smaller part In court procesdings,
but that the lack of prosecutors and defenders forces
them to step in and see that justice is done, particularly
in criminal cases when a defendant 1s unrepresented. On
two reservations surveyed Judges thought thelr function
dietates that they convict as many people as possible,
and so they usually take the prosecutor's role In the
court. Most judges felt no problems or conflicts are
created by their Involvement In court proceedings.

Only three of the reservations surveyed have
rules of evidence incorporated Into their codes, and
most judges saw no need for formal rulfes. Most courts
rely upon the NAICJA rules, federal rules, CFR rules,
or the rules of the state In which the reservation is
located, Evidence rules are followed loosely unless an
attorney Is In the courtroom, in which case judges tend
to be more formal in thelr rulings., Hearsay is admltted
in all Indian courts surveyed. Judges are of the
opinfon that most knowledge is disseminated through
hearsay, and that ‘‘real-1ife'" methods of testimony
should not be barred from the courtroom. They stressed
that attempts are made to obtain the first person as a
witness If possible, and that attempts are made to
verify testimony if Introduced through hearsay. Judges
usually admit anything that Is relevant to the case. In

defendants represented in court most (80+ percent) of
the time, Information on fees charged by advocates was
not available. Advocates tend to represent a larger
percentage of Indians than non-indians and to take more
criminal cases than civil cases. The ability of adve-
cates varies widely. Those who have not recelved the
AILTP trainkng generally have inadequate knowledge of
court procedures, and many felt they are most effective
when they use obstructionist tactics, such as making as
many obJections as possible. Untralned advocates are
seen as [neffective and often must be helped by the
judge. On three of the reservations surveyed, advo-
cates are not used much because the Judge hands down
harsher sentences to defendants who hlre advocates and
are found gullty. This is because these judges perceive
::e purpose of advocates as being to make trouble for
em,

Although & recent federal court case dictates

that some person other than the jgdge-bc retalned to

. be a prosecutor In tribal courts,®> at the tima of the
reservation surveys, ten out of the total of twenty-
three tribes had not yet hired one. Four of those ten
tribes said they are looking for & prosecutor; the
others said one is not needed. On many reservations
either the police act as prosecutors or there are no
prosecutors except when the defendant has hired an
attorney, in which case the tribe calls in an attorney
to present the tribe's case.

Several tribal prosecutors have received AILTP
training, Others who are attorneys felt no nead for
training. On the rest of the reservations, prosecutors
had police tralning at most, and are at a serifous dis-
advantage when they face a defense attorney. Prosecu-
tors are split evenly between being full-time or part~
time. Part-time prosecutors usually present a case In
court only when a defendant is represented by an
attorney or advocate. Where they exist, prosecutorial
staffs are generally considered adequate and competent.
Police prosecutors are generally seen as Ineffective
and often must be helped by the judge. Several respon-
dents complained that prosecutors are not vigorous

65Hounded Knee v. Andera, 416 F.Supp. 1236
(0. 5.p. 1976).
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some court systems with more than one judge, pollce
complained that problems are created because every judge
has his/her own evidence rules, leading to confusion.
?ollection of evidence Is done casually with Jlttle
investigative groundwork. In many cases evidence is lost

or the chain of custody Is broken before It reaches the
court.,

Expert witnesses are rarely used; no speclal
procedures exist for their appearance. Some judges
prefer that expert testimony be taken In written form
to avoid complex arguments in court, but this Is done
only 1f both parties so stipulate,

As with evidentiary rules, rules of procedure are
not strictly followed in the courtroom (sometlmes because
there are no rules). Most judges felt that rules of
procedure and evidence are needed, but wanted to retain
the flexibility to apply them as they see fit.

The use of native language is not mandatory In
any of the courts surveyed. Several tribes consider It
customary that the natfve language be used, but most
tribes sald that native language |s used in court only
by oldar members who are not fluent in Engllish and who
wish to explain their thoughts more clearly. When non-
Indians, such as attorneys, are present in the Indian
courts, the use of native language requirss Interpreta=-
tion which slows down proceedings. Several judges
reported that thelr court reporters de not speak a
native language and are, therafore, unable to record
courtroom discussions when native language is being
used. In these cases tape recardings of the proceedings
can preserve a record for use In appeals, !f necassary.

Only the larger courts surveyed saw a need for
full-time interpreters. These courts reported that one
to four cases per court-day require the services of an
interpreter. All other courts sald Interpretars ars
not needed regularly. Elther enough people In the court-
room spesk the native language or Interpreters can be
found znd brought 1n on a temporary basis when the
reed nriﬁes Non«Indians eftsn hire thaj- oon [vierpre-
bea s e iribea have ol opeit Feged the peoartes oF s
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taking shorthand to record court proceedlings. A faw
tribes do not have tape recorders, or their tape
recording systems are Inadequate. Other courts use their
tape recording systems only when there is a trial or
contested case, The records of the courts which use
shorthand vary widely In quality—some are poor, but
most are adequate to produce verbatim transeripts.
Minutes and recordings usually are not transcribed
unless the court's record is needed for appeal.

in most instances the court clerk doubles as the
court reporter. Only the few courts with long courtroom
hours have a fuli-time court reporter. Combining the
court reporter function with another position (clerk or
secretary) is a cost-saving device that often can be
used by Indlan courts. Recordkeeping systems are
generally inefficient and unreliable. Three of the
tribes surveyed have used consultants to help set up
efficient recordkeeping systems, and are satisfled with
the results., Many tribes maintain their records on a
name basis. Having a defendant's entire record before
the court can blas the judge. In most courts the record
kept of case progress is Incomplete and results in
scheduling and disposition delays.

Only two of the courts surveyed render written
decisions. Two other judges said they prepare written
decislons when a notice of appeal is filed, so0 there
will be a record for appellate Judges to use. One judge
sald he prepares written decisions in extremely compli=-
cated cases, but he had no examples of his decisions.
Several courts prepare written decisions at the appel-
late level, but, except for the Navajo Tribe, there was
no information as to the form of the decisions. The
Bureau of Indlan Affairs recently began an Indian Court
Reporter and Is soliciting opinions from Indian courts,

ut there has been only one issue in a year. The
American Indian Lawyer Training Program is also consider-
ing issuing a rribal court supplement for publication of
indizn court opinlons.

fd omrte HNTELts and attempes to Toflusnce
Y Rt fepug-t_.lr{ TR :-_i'p j_‘,?IEe !:-‘;‘..."".'-'-:S"'J"" E.".
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surveys showed that the problem is considered by some
to be very serious, but that most Judges felt It is

not a large factor in their courts. Only three reser-
vations reported a high frequency of ex parte contacts.
Contacts are made most frequently by 1]tigants!
familles and litigants themselves who want to explain
the circumstances of a case, Several judges mentioned
that this is the traditional method of determining
guilt, and that when tribal courts were established,
offenders stopped golng to the tribal council and start-
ed going to the judges. Some people come to the Judge -
to ask that s sentence be Ilghtened or a prosecution be
deferred, while others vent their frustrations about an
adverse ruling. All judges said they tell people who
come to them that cases beafore the court cannot be dis-
cussed unless both partles are present, but addsd that
it is hard in many cases to datermine when a conversation
s turning to the merits of a case. Judges sald that
the most frustrating influsnces come from the BIA or
tribal police offlicers who, on some reservations, feel
they have supervisory authority over thg court, entlt-
ling them to tell the Judge what to do.®7 Mast Judges
felt that they could ignore any potenttally prejudicial
statements.

Council interference was seen as a more serious
© problem, although it was reported only on a few reser-
vations. The short terms of some Judges, combined with
the method of reappointment by the council, make some
judges particularly vulnerable to pressure from tribal
leaders. On two reservations surveyed the polltics are
very intense and judges are not selactad unless they
are willing to bow to the desires of counci! members.
These practices can prevent the hiring of competent
people. Some Judges Interviewed said that before they
took office, councll Influence in the court was perva-
sive, but they accepted the job only on the conditicn
that such Influence cease. All seemed satisfled with
the course of events since they assumed office. On
some reservations council and family influences cannot
be separated because tribal society ls so close knit.
On one reservation the chief Judge intervened personally
to get his son's case dismissed,

6?§EE BIA Task Force Analysls, supra note 11 at
69.
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Only one judge felt tha present system of ex
parte contacts must be changed, That judge Is In a -
unique positlion in that every expenditure the court
makes, down to pencils and expenses of a Jury trial
{often refused), must be approved by both the law and
ordar commi ttee and the full councll, leaving the judge
particularly susceptible to manipulation by council
members .

Indian court proceedings usually include arraign-
ments, trlals, and sentencing. Formal pre-trial pro-
cedures, discovery, hearings, and motions, are rarely
used, and when they are it is because of attorneys or
other counsel. Only about one-quarter of the trfbes
surveyed use these devices. The most common motion is
the motion to dismiss, which reportedly is misused by
some advocates. ‘Advocates who have recelved the AILTP.
training are adept at using varied court procedures..
Many cases are settled before trial in conferences with
judges, but the judges usually do not label these funce
tlons pre=trial procedurss or hearings. Under the ICRA
tribes have great flexibility In dispute resolutigg.
and formal, written procedures are not necessary.

Retease of prisoners pending trial Ts almost
universal among the courts surveyed. Reasons giv?n
were that the crimes prosecuted are not serious, jalls
are unlivable, defendants must work, and judges do not
like to incarcerate people, Those who the judges
think can be trusted to return to the court are released
on thelr own recognizance. Those who cannot be trusted
or who are not tribal members are required to post bond.
On most reservations, before being released a non~member
must obtaln the personal guarantee of two. tribal members
that he/she wil)l return to court. Tribal member guaran-
tors are llable for the amount of bond If the defendant
does not appear. When defendants post their bond and
fail to. appear, they are picked up by tribal police and
jalled until trial. On other reservations the jugge
merely allows such defendants to forfeit thelr bail in
minor cases and cancels the trial. -

pefendants in Indian courts are warned of their
rights at time of arraignment, as recommended in the

685}_. McCurdy v. Steele, 506 F.2d 653 (10th Cir.
1974) . :
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NAICJA criminal benchbook.69 tt is hard to tell, in
some cases, |f the defendants really understand what

is belng told them, particularly when they do not under-
stand Engilsh well or are drunk. Some judges attempt

to explain rights to defendants who do not appear to
comprehend them, others do not. On some reservatlions
rights are read on an intermfttent and {nconsistent
basis. In one court visited dafendants were not read
their rights when the judge was unaware of the

visitor's presence. The next day, when the judge was
aware, he read defendants their rights as a group, but
did not check to see that all defendants were present.
It was, howevar, the opinion of most of the survey

teams that defendants receive better protection in
tndian courts than in nearby state and municipal courts.
In one instance observed in a nearby non-Indian court,
the judge first asked those who thought they were

gul Ity to step forward, sentenced them, and then read
the remainder of the defendants thelr rights.

One deviation from the Miranda’/® warning was
noticed. On flve out of the 'twenty~three resarvations
surveyed, defendants are not told of their right to a
jury trial for a criminal offense. Reasons varied
for not including this right. One judge stated that
only troublemakers ask for jury trials, Another sald
jury trials are too expensive and that he does not
want to encourage them, Two judges said jury trials
are a waste of time and that better justice Is recelived
before a judge. Nevertheless, at least one federal
court has ruled that an Indian court defendant 1s
entitled to be Informed of the right to a jury trial,
and thsi the right cannot be conditioned on payment of
s fee.

Theoraetically, all tribes allow Jury trials In
criminal cases, but only a third of the courts surveyed
allow juries In clvil cases. Authorization for jury

69Natlonal American indian fourt Judges Ass'n,
Criminal Court Procedure Benchbook {1976).

PO4i randa v. Arlzona, 384 u.s. 436 (1966).
7125 u.s.c. 1302 (1970).

?zLaw Dég v. Cheyenne River Sioux Tribal Court,
Clv. No. 69-21C (D. $.D. Mar. 14, 1968},
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trials is not included in many tribal codes for such
cases, although one judgs allows them under the general
powars of the court. One judge only allows jury trials
if the requesting party is represented by an attorney.
Another judge would allow a jury trial, but said he has
talked everyone who has asked for one out of It.

Very few jury trials occur in Indlan courts,
Only two courts reported more than fifty per year:
five reported more than ten per year; and most reserva-
tions reported only one or two, if any, Some people
sald Few Jury trials take place because defendants do
not really understand their options. Others said they
are not used because most defendants plead gullty or feel
they will get better treatment from a judge, even though
it appears that convictions by Indian juries are diffi-
cult. Prisoners Interviewed on several reservations
sald that defendants who ask for Jurfes are perceived
as troublemakers, and {f found gullty, are given harsher
sentences, .

Almost all courts surveyed require six jurors,
One judge said he prefers twelve, but it is difficult
to find twelve people without some interast in the case.
On one reservation three jurors are allowed if both
parties agree to it, but It s not known if it has ever
occurred. Jurors are most often selected from a 1ist
of people on the tribal roils supplied by the tribal
council. Few courts have any procedure for challenging
jurors. Most judges felt challenges should be allowed
only for cause. Non-indian and non-member defendants
argue that they are denied their right to triai by one's
peers when non-lndians and non-member indlans are
excluded from juries. Challenges are currently pending
in federal courts on this issue. One judge mooted the
issue by changing the procedures to allow non-Indians on
the jury panel, Most judges said they are willing to
allow non-Indians on thelr jurles so long as considera-
tion of tribal values s not jeopardized.

Police testimony was generally described as
leaving much to be desired. Judges usually have to
help police of ficers in thelr presentation of testimony
and evidence, and many times cases are dismissed
because evidence s not properly presented. Some judges
said that many complaints filed by police result in-
dismissals because they do not state enough facts to
show commission of an offense. These judges felt more

..?3-




tralning in court work is needed for police officers.
Some suggested that joint trafning sessions should be
heid for judges and police,

Few of those convicted in Indfan courts are
Jailed. On onily four of the reservations surveyed
that supplied answers are 20 percent or more of those
convicted Incarcerated. it is estimated by several
Jjudges that 75 to 90 percent of those in Jall are
repeat offendars. Indians comprise a signiflcantly
higher percentage of off-reservation jall populations
than population st2e would signify.73 Non-Indlans
rarely serve time in reservation jails. Many judges
prefer to fine non-Indians Instead of using tribal funds
to pay the cost of thelr fncarceration.

Fines are the most common punishment imposed by
Indian courts. In many courts the percentage of cases
in which fines are imposed runs well above B0 percent.
One reason Incarceration is not used Is that many jalls
are not fit for habitation or are overcrowded. Some
reservations still impose a ''dollars or days" sentence,
The practice of imprisoning a convict who cannot pay a
fine has been held 'to be In violation of_the egqual pro-
tection ¢lause of the U.S. Constitution.’% A federal
court challenge to one Indian court's use of this
practice was successful in obtalning relaase of an
imprisoned defendant.’> Flnes are usually larger for
repeat offenders. Traditiona) methods of punishment are
rarely used by !ndlan courts.’® Some courts do use
restitution, repossession, and doing work for the tribe
as sentencing alternatives In applicable cases. Most
tribes have no formal sentencing procedures and sentenc-
ing occurs immediately after conviction.

73For a more complete discussion of Indians and
jails, see R. Williams, "Corrections and Dispositions,"
unpublished paper prepared for the Long Range Planning
Project advisory committee (1977) (Appendix 2 to this
report) .

nTate v. Short, 40! U.S. 395 (i971).
" Tin re Pablo, Civ. No. 72-39 (b. Ariz. July 21,

1972}.

766uidebook | Responses, supra note 18 at 11.
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All reservations surveyed have some appellate
process. On saveral of the reservatlons surveyed the
appellate process Is not In fact functioning, In that
the court has not met for a long time or funds never
have been appropriated for the appellate court. Some
tribes -have appellate systems which do not operate
according to the provisions of their code or constitu~
tion. Several tribes either cannot afford to staff a
permanent appeals board or their leaders believe that
the caseload does not justify 1t. Most reservations
surveyed have full-time appellate courts avallable n
some form. The most common variety is a panel of trial
Judges who were not invoived In the lower court deci-
sion. Some tribes with small caseloads assemble an
appeals court of off-reservation judges as needed.
Several tribes, primarily the Pueblos, have the tribatl
council act as the sppellate body. When done properly,
use of the council as a judicial body presents no ICRA
problems. Indeed, the practice is not unlike the British
use of the House of Lords as the court of last resort.
On one reservation, however, the tribal president
appoints three council members to sit on the appeals.
court. They must make a declsion within thirty days aor
the defendant Is freed. Opportunity for influence
exists In this system because a council member who is a
retative of the defendant can ask ta be on the appeals
court, refuse to meet within thirty days, and thereby
cause release of the defendant, :

There are some courts with large caseloads and
permanent appeals courts. Others provide for one per-
manent appellate jJudge joined by two lower court
Judges. More than ten appeals in a year were reported
by only the Navajos (80-100) and the Oglala Sioux (100).
Only seven other tribes surveyed reported more than one
appeal In the last year; most reported no appeals. The
primary reason given for the lack of appeals was that
Indian defendants tend to accept thelr guilt, and they do
not try to avold convictlion on technical grounds. How-
ever, It appears that many tribal members do not undep=
stand the appellate court as s remedy avallable to them.
Most tribal appellate courts allow only for raview on
the trial court's record, although several allow oral
argument and accept evidence discovered since the telal.
Several appellate courts allow a choice between trial
de novo or review on the record. Most judges prefer
review |imited to the record. Usually a trial transcript
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is the record at the appeliate level, and a tape record-
ing is almost always made of appellate procesdings.

Most people on the reservations surveyed do not
perceive recourse to federal courts as a means of rev]ew-
Ing Indian court Judgments. Only five of the twenty-~
three tribes surveyed reported any appeals to federal
courts, and only two tribes reported more than one case,
Judges Interviewed sald the concept of federal review is
too new and too complicated for most tribal members who
are only starting to understand the avenues of rellef
available to them under the Indian Civil Rights Act.
Most people expect the number of appeals to increase
dramatically in the future. '

Overall, appellate tribal courts have been ignored
in court planning and budgeting. The paucity of appeals
masks the problem, yet is itself the result of {nade-
quate appellate procedures. As more people become aware
of their rights, viable appellate processes will become
a necessity.’/7 |f they are not available, aggrieved
litigants are more likely to resort to federal courts.
Lack of a working appellate system invites federal courts
to look beyond provisions for appeal in the code or
constitution in determining whethér such a process
effectively exists, as they are checklng for exhaustign
of tribal remedies in Indian Civil Rights Act cases.?
Moreover, one federal court has termed appeal a ''rlght"
for criminal defendants, of which they must be Informed
under the ICRA.7? To avert ICRA problems, the Juris~
diction Task Force of the American Indian Policy Review
Commission strengly recomended that Congress provide
funding for tribes to develop appellate court systanu.s

??EEE-”' Gonzalez, "Problems Which Prevent
Tribal Appellate Court Viability,' unpublished paper
prepared for the Long Range Planning Project advlsory
comnittee (1977) (Appendix 2 to this report),

See, e.g9., Wounded Knee v. Andera, supra note
bh; Two Hawk v. Rosebud SToux Trlbe, supra note b4,
79Low Dog v. Cheyenne River Sioux Tribal Court,
supra note 72.

A AIPRC Jurisdiction Report, supra note 25 at
149,

Treatment has been discussed above [n terms of
facilitles and support personnel. Only in the past few
years have Indian courts begun to use the treatment
services avallable to them, and to refer defendants for
treatment in !Meu of fine or Incarceratfon, This 1s still
regarded' as a novel process by most Indian court judges,
Tribes vary tremendously in their capacity to handle
treatment cases, and Judges vary in their willlngness
and ability to use treatment services. Referral pro-
cedures are not formalized tn any of the courts. Comm
monly, prisoners are referred for treatment on the
condition that |f they leave before treatment is suc-
cessfully completed, they wiil have to serve a jall
term. Al)l judges interviewed thought expanded treatment
services should be a high priority budget item and that
use of treatment should be expanded as sn alternative.
Some judges thought that being put in jall is the best
medicine for some people, especially alcohol offenders.

Juvenile rehabilitation shows the most serious
deffciency. None of the reservations surveyed offer
complete services to juveniles, Juvenile services in
the form of detention centers, foster homes, group homes,
communi ty centers, and diverséon programs are lacking
on most reservations studied.Bl On over half the
reservations surveyed, juveniles are incarcerated with
adult prisoners. This occurs either because thers are
no Juvenile detention facillties, or becauss facllities
are overcrowded. The most common "juveniile detention
facility' consists of a separate cell in the adult
detention facility.

Many juveniles must be sent off-reservation to
obtain needed treatment because no supervision or
facillties exist on-~reservation. Tribes Interviewed
safd thls practlice is very distressing for them because
the juveniles lose cultural identify and community
support in their rehabilltation efforts. Many times
Juveniles sent to non-Indlan reform schools come back
to the reservation more hardened than when they were
commi tted. People interviewed stated that the youth
is the tribe's most valuable resource and that it needs
better protection than off-reservation Angle treatment
affords.

BIEEE Amerlcan Indian Law Center, New Approaches
to Juvenile Justice (1977). :
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On some reservations under Public Law 280, the
state has Jurlsdiction over Juven!les, but the affected
tribes favor retrocesston of jurisdiction. Juveniles,
knowing the tribe has no authority over them, lose
respact for tribal! law enforcement. -

Inadequate courtroom facllitlas often make
closed sessions for juveniles impessible. When closed
sessions are held, they occur most often in the judge's
office. Dispositions of juvenile cases are limited by
a lack of Juvenlle probation officers. The AILTP
reported that in 1976 only 16 percent of the tribes
surveyed had juvenile officers and only 38 percent
operated separate juvenile courts.82 On many reserva-
tions there is no juvenile code and juveniles are
treatedaas adults when they enter. the criminal justice
system. .

All reservations reported that adult and juvenite
aleochollsm is the major cause of crime and cases before
indlan courts. As reported earlier in this chapter,
aleohol accoungi for perhaps 90 percent of all cases In
Indian courts,®* and several courts vislited maintained
that alcohol is a factor in every case. Indeed, most
people thought that high reservation crime.rates would
be more in line with off-reservation rates !f the
alcohol problem could be abated. However, the judges
Interviewed reacted strongly to decriminalizing alcohol
-as an alternative because, at prasent, they felt the
court is the only method avallable for "rehablilitating®
offenders. 1If adequate facilities and personnel were
provided by the federal government, judges would feel
easier about diverting alcohol cases from the crimina!l
justice system. There are few cases at present In the
Indian court system that do not deserve referral to
some treatment program, alcohol or otherwise.

The Bureau of Indian Affairs (BIA) anJ the Indian
Health Service {IHS) provide most services avallable in

82,1L1p Report, upra note & at app. C-7- C-8.

83555 T. Stiffarm, "Juvenile Law and indlan
Court Training Needs,' unpublished paper prepared for
the Long Range Planning Project advisory committee {1977)
{Appendix 2 to thls report).

Bhﬁgg ch, 2, supra at 6.
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the treatment area, The BIA usually has social workers
statlioned on each reservation, and the IHS provides
mental health and alcocholism counselling. Evaluations
of program adequacy vary with esach reservation. On
several reservations no federal services are available.
Persons interviewed expressed the view that treatment
services should be under tribal or court control, but
did not want to see federal services discontinued.

The overwhelming opinion on reservations surveyed
was that non-indians receive falr treatment in Indlian
courts while Indians recelve blased treatment {n non-
Indian courts. Tha-treatment of Indians in non-Indian
courts varies to a large degree, but falr. treatment ssems
to depend more upon the personality of the Judge Involved
rather than upon any legal foundation. Although Indians
were the majority of those interviewed during the reser-
vation surveys, attempts ware also made to ascertain
opinlons of non-Indfans living on the reservation or in
nearby communities. The only serious bias against non-

Indians discovered in Indian courts was that several

Indtan judges consider non-Indians as the biggest source
of revenue for the courts, and so fine them heavily
rather than sentencing them to jail. Informants were
evenly split on whether or not they thought non-lIndians
try to aveid coming bafore the tribal court 1f possible.

Hany trlbes reported that the Indian Civil Rights
Act has had little effect on thelr court procedures.
The major change in some courts Is that proceedings
have become more formal and sophisticated or, in the
words of some respondents, Angliclzed. Judges believed
that tradltion has played a smaller role in court
proceadings slince passage of the Act. The regquirement
of hiring a prosecutor has had the greatest impact on
court operations resulting from the !CRA. Some tribal
codes and rules of court procedure have been modified
to reflect the requirements of the Act, but most judges
said they were already complying when It was passed,
Judges felt that more training in the ICRA is the most
effective way of Insuring court compliance with the
terms of the Act. The main ICRA issue of concern to
Judges is possible abrogation of tribal sovereign
immunity by implication.B5 Many judges thought it

Bsggg Loncassion v. Leekity, 334 F.Supp. 370,
373 (D. N.H. 1971},
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erroneous to Interpret the Act as waiving their {mmunity
from suie.

Relatlionships with Other Jurisdictions

Tribal court relationships with surrounding ju gs-
dictions are of serlous concern to most Indian trlbesﬁ
(see Chapter 1, Current Issues}. Only two_states give
full faith and credlt to tribal judgments.33 Saveral
tribes reported agreements with surrounding jurisdictions
for recognition of judgments, 'but documents were unavall-
able for inspection and it was difficult to tell whether
such agreements were actually written and signed.

Slightly more than half the reservations surveyed
stated that surrounding Jurisdictions do not recognize
tribal.court judgments. Where tribal judgments are
recognized, it is on the basis of comity, is limited to
specific counties, is not granted by the state, and is
limited to family matters, such as adoption, child
custody, and divorce, States which recognize tribal
judgments usually do so informally and inconslistently.
Agreements for recognition of judgments are reportedly
one-sided in effect. Tribal courts enforce many more
non-Indian court judgments than vice versa, and tribes
tend to enforce a wider range of Judgments, extending
well heyond the domestic relations tribal decrees which
the non-Indian courts are most comfortable enforcing.

Relatjonships with surrounding counties depend
on the indivliduals involved. In white backlash country,
non=Indian Judges, especlally those who are elected,
tend to refuse to recognize Indian court judgments.
' Hany non=Indian judges thought that non=lawyer Indians
are not quallified to sct as judges. Those judges who
do enforce Indian court judgments usually are in regular
contact with Indians. The most common excuses given for

6555 American Indian Lawyer Training Program,
tnc., Issues_in Mutuality (1976). Sem also M. West,
"Reciprocity tssues for Tribal Courts," unpublished
paper prepared for the Long Range Planning Project
advisory committee (1977} (Appendix 2 to this report).

8

7Sea Jim v. CIT Financial Services Corp., B7
N.M. 362, 533 P.2d 75! {i1975)}; In re Lynch's Estate,
92 Ariz. 354, 377 P.2d 199 (1962).
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refusing full faith and credit for indian court judgments
were that the Indian courts are not courts of record and
that Indian tribes do not merit the extension of fuli
falth and credit. Some non-Indlan judges do not recog-
nize tribal judgments because !ndian court jurlisdiction
Is so limited.

There are few tribal ordinances authortzing
reciprocity In recognition of judgments. Most indian
courts enforce judgments even though the arrangement is
one-sided, and few question the Judgments they are asked
to enforce. Some tribes refuse to enforce non-lindian
Judgments unless there is a reciprocal agreement with the
jurisdiction requesting enforcement. Other courts hold
hearings to determine whether 3 non-Indlan judgment
conflicts with tribal values, and whether the Indian
defendant had an adeguate chance to defend him/herself .
before they will recognize the judgment. Most judgments
sought to be enforced on reservations are creditor claim
judgments.

There 1s not much recent informatlon available
on recognition of tribal court judgments by federal
courts. The recent trend under the Indian Civil Rights
Act is for federal courts to defer to Indian courts, at
least to the extant of Insisting upon an exhaustion of
tribal remedies.8

There 1s much more interactlion between Indian and

non-Indian law enforcement agencies than between courts,
Almost all reservations have some form of agreement

with surrounding Jurisdictions regarding cross-deputization

of officers, service of process, delivery of instruments
and investigatifon of offenses. These arrangements are
considered necessary for effective law enforcement on
and around Indian reservations. Almost all cross-
deputization agreements are informal, but a few reserva-
tions have formal agreements. They are usually reclprocal.

Agreements can be limited to specific functions.
Some provide marely that Indian police will escort non-
Indian offenders to the border of the reservation and
turn them over to non-Indian police, and that non-indfan
police will reciprocate with off-reservation Indian’
offenders. Other agreements permit state and county

BBEEE, e.g., 0'Nea! v. Cheyenne River Sioux
Tribe, supra note 2.
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police to patrol the reservation and clte.Indlan
offenders to tribal court and non-Indian of fenders to
state court. On one reservation the state clites alli
offenders found on the reservation into tribal court.

As with other reclprocal arrangements, agreements can

be frustrated by non-indian antmoslties. The non-Indian
backlash movement In Montana has resulted in one cross-
deputization agreement being withdrawn.

Relations with other jurisdictions vary immensely.
On one reservation the county has refused to accept the
fact that jurisdiction was retroceded to the tribe and
federal government, and It continues to patro! the
reservation against tribal wishes and without Invelving
the tribal court. On another reservation a& state police
officer lives on the reservation by tribal request, uses
tribal police facllities, and assists the tribe as much
as possible. He believes that justice {s better In the
tribal court than in nearby state and county courts.
Those jurisdictions that have cooperated have found that
law enforcement Is easler and crime is reduced. Those
that do not have agreements salid crime prevention 1s
more difficult and a feeling of lawlessness is more
pervasive.

Tribes cooperate with states and counttes to a
falr degree for treatment and incarceratlon if facltitles
are not adequate on the reservation. Thera Is some
cooperation in investigation with other jurisdictions.
But some states and counties wil! have nothing to do with
tribes and their courts. There is generally good
cooperation between the BIA pollce and special offlcers
and the tribal police.

About half the tribes surveyed have extradition
agreements with other jurisdictions; only two have
formal agreements. All tribes surveyed sald their
agreements are reclprocal, but there was not one instance
cited in which an indian or non-Indian have been )
extradited to the raservation. A few tribes said
agreements have the same effect as state Jurisdiction
over the reservation: Indlans are arrested and tried
by state authorities. Few tribes hold a hearing on an
extradition request; most requests are approved

895ee AIPRC Jurisdiction Report, supra note 25
at 128, T

automatically. One tribe has a comprehensive hearing
process under which the judge determines that the extra-~
dition request Is for the proper person, and that the
Judgment sought 1s fair and In agreement with tribal
policy. Denials of extradition requests may be appealed
to the appeals court, and then to the tribal council
which can deny the request on political grounds. Extra~-
dition is granted only {f the other jurisdiction
reciprocally agrees to extradite to the tribe when
requested. :

The number of extraditions is few. Only a hand-
ful of tribes reported more than five requests a year,
and only one reported more than ten (25). Most judges
thought that extradition Is an important function, even -
though extraditlon agreements have so far been one-sided.
Judges felt that power of extradition halps protect the
tribes' sovereignty. The Judges alse belleved Indian
prisoners should serve their time on the reservation in
order to preserve cultural (déntity., A few reservations
already have Informal agreements with surrounding juris=-
dictions for exchange of prisoners.

Prosecution and fnvestigation of crimes on
reservations where states (Public Law 280 jurisdictions)
and the federal government (all reservations for major
crimes) have a mandatory duty to provide such services
is a sore point among Indian tribes. Performance of
these duties Is almost universally considered Inade-
quate.30 The only tribe vislited which sald that federal
enforcement is adequate is so isolated and close knit
that serfous crimes are almost non-existent. FB!
investigations of serious crimes are exceedingly slow,
sometimes a matter of saveral days. Evidence often Is
destroyed or lost before investigators arrive. The
confusing morass of overlapping tribal, state, and
federa) jurlsdictions causes inefficiency and competition
among law enforcement agencies and prevents. effective
Investigation, leadlng to tack of prosecution by
responsible authoritles.

90For a more complete discussion of this issue,
see J. Myers, 'Law Enforcement on Indian Reservations,"
unpublished paper prepared for the Long Range Planning
Project advisory committee (1977) {Appendix 2 to this
report).
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Many people belfeve that the U.S5. Attorney
attempts to avoid prosecutions Involving Indians or
indian reservations. Cases are frequently declined, and
on most reservations many perscns known to have committed
maJor ecrimes are at large in the community. Because
tribal members know persons can commlit serious crimes
with impunity, they fear for thelr own safety. And
respect for tribal courts |s diminished because tribal
members hold the courts responsible for not taking
action.

At a recent NTCA-NAICJA conference on the Indian
judiciary in Albuquerque, New Mexlco, an assistant U.S5.
Attorney stated that crimes such as burglary and larceny
are being left to tribal courts as part of the federal
policy of self-determination. But tribes {ncluding the
crimes of burglary and larceny in their codes have not
received approval for the codes from the Secretary of
the Interior, apparently because of a policy that the
federal government should have exclusive Jurisdictlon
over major crimes. Several U.S. Attorneys clited dis-
tance as the reason more crimes are not [nvestigated

and prosecgfed. Other reasons are discussed in ;A

Chapter 1.

There is little coordination of investigations 1 E 

between the FBI and tribal police. It is the prevailing T
opinlon among many tribal leaders that whether or not ‘ u
the .investigation of a crime will be dillgent depends ¥
vpon the political visibility of a case and the race of i
the victim.
than one bullet hole before the FBI will say an [ndian
died of other than natural causes. Estimates of the
percantage of major crimes which are not Investigated
by the FBI or prosecuted by the U.S. Attorney's office
range from 50 to 90 percent. While cautioning about
the accuracy of the data, the Department of Justice
reports that the declination rate is about 75 percent
for both Indian and non-indian cases.92 Some tribes
said they hesitate to prosecute major crimes or lesser
included offenses because it may prevent possible
federal prosecution. Major c¢crime enforcement by tribes
usually means assisting the federal government rather
than applying federal law in the trlbal court.

Mey,,
9

1, supra at 33.
2justice Task Force Report, supra note 24 at 46.
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One respondent stated that 1t takes more ]

Many tribal codes give the tribal judge discretion
to apply laws from other jurisdictions. State law is
used frequently. Most tribes apply state traffic laws.
Some have Incorporated state traffic laws into thelr
tribal codes. Since much traffic on reservations is
by non-indians, and since most tribes require a state
driver's license and state license plates, it [s conven=
fent to apply state traffic laws. The next most popular
state laws applied on reservations are probate laws. In
at least one case a tribe's use of some state laws has
led a federal court_to assume that state laws are the
laws of the tribe.

Very few state courts apply relevant tribal law
in Indian cases, even In Public Law 280 states where the
practice Is specifically authorlzed by federal law.9
Some states will enforce tribal judgments, but will not
apply tribal laws. Contrary to some reports, Indians
on most reservations seem to have little or no problem
obtaining credit from nearby merchants caused by jurls-
dictional problems which might prevent collection of
debts or enforcement of judgments. Most merchants said
they have no heslitation about enforcing Judgments 1In
tribal courts.95 Some said their profits are high
encugh to take chances on payments. Young people take

.advantage of credit arrangements more than older Indians.

Many older Indians continue payments on contracts they
have been advised are [llegal, as In cases where usurious
interest is charged,

General Evaluation of Indian Courts

Visitors to Indian courts had the general impres-
sion that they perform well and are comparable to nearby
municipal and rural state courts. The primary constraints
In achleving a high standard of judicial excellence are
reportedly lack of training and inadequate persornel and
facllities. Five of the twenty-three tribes surveyed
complained that thelr courts were confused and

93wlppert v. Burlington Norther, Inc., supra
note 20.

3498 u.s.c. §1360 (1970).

9sAccord, AIPRC Jurisdiction Report, sypra note
25 at 126.
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inefficient. These problems were blamed on Intra-
tribal politics or newnass of tha courts.

Success of Indian courts today Is attributed
primarily to the judgaes. Visitors to the courts were
impressed by the judges' dedlcation, notwithstanding
negative factors—Ilaw pay, tribal politics, and Inade-
quate personnel, facilities, and tralining. Most judges
sald they are dolng as good a job as conditions parmit,
and thought they eastly could improve thelr courts If
conditions were {mproved, Some Judges felt that a more
coherent body of law-for Indlans needs to be developed;
that tribal codes should incorporate Indian values
while maintaining some national uniformity; and that a
body of "Indian common law™ should be developed, so that
non-indian iaw will not have to be applied In cases
where there !s no relevant tribal law.

Tribal councils need better education In the role
of Indian courts. On about half the reservations sur-
veyed, the courts are still considered subordinate arms
of the tribal government. However, support for courts is
increasing, and many Judges stated that tribal govern-
ment officials have begun to realize that the tribal court
ultimately defends the tribe's sovereignty. Some tribal
councils have raised the priority of thelr courts In
triba! budgets. All councl!l members interviewed
supported the idea of more Judicial tralning. Establish-~
ment of Indian courts is still a recent phenomenon for
- many tribes; thus, they have only begun to assimilate
the court into the workings of tribal government. Joint
tralning sessions batween council members and judges
and increased community educatlon are seen as methods to
ractify the lack of knowledge about the court's functions.
Information concerning the court's place in tribal
government is also nesded by the general tribal popula«
tion.

Nen~Indian judges generally had a good opinion
of nearby indlan courts and judges. Some sald they have
an excellent working relationship with Indian judges
and have the hlghest respect for them and the job they
do;: others felt that Indlan judges are not as good as
Anglo judges and are not entitled to full faith and
credit. Most prisoners Interviewad thought they were
dealt with falrly, although some believad that Influence
plays a part in the court or that at times the judge
harasses defendants unnscessarily.
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Tribal members' opinions of their courts varied
widely, usually depending on whether they see courts
as part of the tribal society or as allen institutlons.
Most attorneys thought the courts do an adequate job
with the resources avallable, but that jurlsdiction needs
to be clarifled and facilities need to be improved. Al
cited the need for increased training. Most respondents
felt that the NAICJA tralning has provided a good start
for judges, but must be expanded and changed ih.order
to meet thea changing needs of the judges.

Generally, judges are well respected in the tribal
community. There are no allegations of major corruption
of Judges, and only a few tribes reported any Incidence
of significant improper influence. Physical needs such
as facilitles, equipment, and parsonnel were identified
in the reservatlon survays. The use of attorneys is '
considered upnecessary. Jurisdiction should be increased
if possible. The position of the court in tribal
society needs to be improved. Administration of the
courts should be better. HMost court visitors saw the
court striving to teke a more important rele in the
community In the future, and expected Improvements toc
follow availabilIty of more funds and training. HMost
concluded that, so long as continued efforts are made
for improvement, the future of the courts will be
bright. ' '
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Chapter 3

4 Streneths and
2 Weaknesses of

So far, this report has reviewed the legal
status of Indian courts and assessed their present
operational capabilities. This information leads to
certain conclusions about the strengths and weaknesses of
the Indlan court system. The areas of strengths and
wesknesses identified here have guided the Long. Range
Planning Project In developing its program for Indian
courts which Is discussed In Chaptar §,

Major Strengths

Deference by Federal Courts

The authority and Importance of Indian courts have
increased tremendously in recent years., This Is partly
because federsl courts are beginning to recognlze the
authority of Indlan courts over most matters arislag in
indian country. This trend began In 1959 with the
Supreme Court's insistence that actlons by state govern-
merits not Interfere with the authority of tribal courts.
In recent cases brought by tribal members against triba)
governments, the federal courts have deferred to the
Judgment of Indlan courts, thus requiring an sxhaustlon
of tribal remedles before redress may be sought In the
federal system.® The Supreme Court has ruled that,
even in Public Law 280 states, Indian tribes have basic
regulatory authority over activities on the reservation,

"Willtams v. Lee, 358 U.S. 217 (1959).

201Meal v. Cheyenne River Sioux Tribe, 582 F.2d
1140 (8th Cir. 1973),
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precluding action by the state.3 The Ninth Circult
Court of Appeals has held that, where Indlan tribes
have off-reservation treaty rights, the authority of
their law enforcement and tribal courts extends outsid
the reservation to those areas where the rights exlst,
And the Supreme Court has recently upheld the authority
of tribal governments to anforce laws as delegated by
Congress, basing Its decislon In part upon the inherent
authority of the tribes over their members and terrl-
tory.

Federat judicial deference means that Indian
courts must respond to demands for Interpratations of
tribal law, review of administrative decislons, and
determinatlons of the legitimacy of speclific tribal
actions. Consequently, more judlcial business Is indi-
cated; fair and efficient procedures are required. And
the Tmpact of Indian decisions is greater.

Quick Access to a Fair Forum

Most Indian reservations are located in rural
areas, far from federal ;and state courts. When county
courts and justice courts are nearby, they are usually
In border towns where hostility toward Indians may run .
high and sympathy for indian valuas may be lacking.
Thus, !ndian courts located on reservations have the
advantages of being convenient to the persons who will
use them and the most likely forums to do justice in
specific situations. Dispute resolution and redress
of anti-social acts can be quickly accomplished. Most
important, Indian values are best understood and trans-
lated into legal principles and remedies by Indian
courts and Judges, Although Indlan justice as we know
it today Is generally not based on indian tradition, a
great potentlal exists for relnstilling Indian values
Into the adminlstration and substange of Indlan court
functions,

3Bryan v. Itasca County, 426 U.5. 373 (1975).

IlSettler v. Lamser, 507 F.2d 231 (9th Cir. 1974);
Unlted States v. Washington, 520 F.2d 676 {9th Cir.
1975), cert. denied, 419 U.S. 1032 (1976).

SUnited States v. Mazurie, 419 U.S. Sh4 (1975).
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Fairness Ig indlan courts is assured by the Indian
Civil Rights Act.® Habeas corpus review of Indlan court

decislons In federal court provides a check on declstons

which may conflict with rights secured under the Act.’/

Growing Su rt by Federal
Agencies, iribal Leaders
and Organiza

tions

Indian courts draw strength from the fact that in
recent years support for them has grown. Indian tribal
leaders are showing an Increased awareness and under-
standing of the importance of Indian courts In a tribal
structure—that the courts are the means by which tribal
legislation and decisions are applied. The Natfonal
Tribal Chairmen's Associatlon has begun to recognize
the need for cooperationh and a better working relation~
ship batween tribal leaders and the Indlan judliciary,
as demonstrated by its conference on the Indian judiclary
held November 15«17, 1977 in Albuquerque, New Mexico.
That conference resulted In the adaption of a positicn
paper forcefully supporting the independence of iIndlan
courts and acknowledging that the Indlan judiclary has
a status which {s co-equal with other branches of tribal
government. The NTCA conference also urged provision
of the resources needed to realize the fullest potentlal
of the tribal judiclary. '

Indian organizations are making a new and
strengthened commitment to growth and Improvement of
Indian courts. Most notably, the NAICJA operates a
training program which has reached most Indian judgas
in the country. The NAICJA also has undertaken this
Long Range Planning Project with the financlal and moral
support of the BtA. And it has instituted a new court
clerk training program, funded by the Department of
Labor. These and other activities have been essential
to the growth of competency, effectiveness, and effi=-
ciency in Indlan courts, as well as the abllity to
exchange Information among court judges throughout the
nation. The AILTP has designed and begun a tralning

$25 u.s.c. §1302.
725 v.s.¢. 51303,

8Natlbnal Tribal Chairmen's Association, Positlon
Paper adopted at judiclary conference {Nov. 17, 1977}.

~90-

program of developing paralegal defenders and prosecutors
for Indian courts. It has also compliled a useful report
of its survey of tribal courts entitled Indian Self-
Determinatlon and the Role of Tribal Courts under a con-
tract with the B8IA, That report has been cited repeat-
edly and relled upon heavily In the preparatlon of this
report.’ The NTCA, as Indicated above, has begun to
address the nead for cooperation and communication
between Indian judges and tribal leaders. The American
Indian Law Center has assisted Indlan courts through
cooperation in a project with the NAICJA for Improving
on-reservation juvenile Justice and the preparation of
a handbook for tribal clerks and administrators.

Federal support for Indian courts, especlally by

I the Bureau of Indian Affairs and the Law Enforcement

Assistance Administration, s shown by dramatically
increased flnancial support for Indian courts and court
related projects. The follow{ng tables summarize the
extent and growth of the BIA and the LEAA assistance

to Indlan courts in recent years.

Bureau of Indlan Affalrs Budget for
Indlan Law Enforcement and Courts

1968 $ 3,000,000
1969 4,100,000
1970 5,100,000
197 5,900,000
1872 7,300,000
1873 8,300,000
197k 11,800,000
1975 9,871,000
1976 27,500,000
1977 28,681,000

Zprior to 1976 the BIA support program for tribal
courts was located Ia the Law Enforcement Division. |In
1976 thls responsibility was given higher priority and
as & result the BIA established a separate Judiclal
Services Division. in 1976 and 1977 $3 million out of
the total budgets for each year was earmarked for indian
courts.




Law Enforcement Assistance Adminis-
tration Support of indian Courts

1573 § 344,783
1974 403,843
1975 505,560
1976 626,676
1977 497,004 (incomplete)

The agencies' motivation to request funds and the
congressional response both should be gulded by the
government's trustee obligation to the tribes to maintain
law and order on the reservations, Further, !ndian courts
have greater needs largely as a consequence of congres-
sfonally Imposed requirements, principally those In the
Inqlan Civil Rights Act. These rsasons support the
tribes' claims on the government for programs and funding
sufficient to meet current needs,

The Bureau ot Indian Affairs' pellcy permits
tribes to allocate federal funds avallable to them accord-
ing to budget priorfties determined by the tribes them-
selves. A awakening tribal awareness of the Importance
of Indian courts has been reflected in recent tribal
budgets submitted to the Bureau of Indian Affalrs. As a
result, the fiscal 1979 BIA budget includes an Increase
of 36 percent for courts over the fiscal 1378 budget—
the greatest Increase in any [tem In the budget.

The dedlcation of federal officials and agencies
to the betterment of indlan courts Is an important
asset. Administrators of federal programs for Indian
courts wlithin the BIA and the LEAA have demonstrated
Interest In and devotion to the ideal that those courts
should be strengthened and asslsted. - This 1s evidanced
by their wlllingness to press for lncreased assistance
and funding within their own agencles, thelr attendance
at meetings and other gatherings concerned with the
Indian judiclary, and by thelr good working relationships
with the RAICJA and other organizations working for
lmprovement of Indlan court systems. This report calls
upon the federal officials and agencles which have
expressed interest in Indian courts to coordinate thelr
efforts and to take swift and definitive action to an
unprecedented degree. Thus, the asxtent of the federal
commitment will soon be revealed.

Ability to Bridge the Gap

Betwaen Law and Indian
Culture

Indlan courts can become effective bastions of
Indian cultural maintenance under the guidance of tribal
Judges and leaders who understand the promise of the
Indian judiclal system. As the agents of another system
and culture, non~Indian courts are destined to be viewed
as allen. But decisions of Indian courts have the
potential of being respected as the true law of Indians.
That potential has not been reallzed, but its very
existence 1s a strength of Indian judiclal systems.

Dedicated Judiclary

The dedication of indian judges Is one of the
most obvious strengths of Indian courts. Judges in the
non-Indian system are rewarded In terms of prestige,
respect, and, although some disagree, falr compensation,
benefits, and retirement provisions. Many judges also
are assured tenure and freedom from political meddling.
But the Indian judge enjoys no such Juxuries, -Because
some Judges are still seen as agents of the federal
government, they are often treated disrespectfully by
tribal leaders who may not appreclate the {mportance
of the judge's role in tribal government. Indlian judges
rarely get adequate pay,and the surveys revealed no
retirement or other appreciable benefits for them.
Indlan judges' tenure is uncertain and frequently their
official orders and judgments are not enforced or
obeyed. MNevertheless, they have shown a willingness to
do their thankless Jobs fairly and diligently.

There are few known instances of dishonesty or
malfeasance by Indlan Judges., Virtually all judges in
offlce are zealous in their desire to improve their
competency and abilities. This Is shown by their
attendance at training sessions conducted by the NAICJA,
by thelr seeking help from the NAICJA instructors and
others, and by their reading of externsive literature
which the NAICJA makes available. Judges often work at
a financial sacrifice, usually accompanied by risk,
such as vandalism to personal property and threat of
physical Injury. :

In the final analysis, the greatest potential
of Indlan courts lies with the judiciary. What it lacks
in formal education, 1t makes up In a dedicated and
serfous approach to its work,
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Weaknesses

The Long Range Planning Project intentionally
has emphasized flnding the weaknessas and needs of Indlan
courts. The primary objective has been to find and
recommend ways of satisfying Indian court needs and
dealing with their problems,

Susceptibility to Political
Influence

An important precept of Anglo justice Is Inde-
pendence of the judiciary. Indian judges are often
appolinted by tribal governments and serve at the plea-
sure of elected leaders. Bscause terms are usually
short, a Judge rarely is secure in his/her position.
Nevertheless, most judges interviewed for the Long Range
Planning Project favored appointment as the best method
of Judicial selection. On reservations where judges are
selected in a contested election, the process can
become a popularity contest.

Complaints of political Interference abound,
There have been repeated instances of tribal leaders
putting pressure upon an !ndlan court judge to rule
a certaln way, under an Implied threat that the judge
must comply or lose his/her job. Impesachments and
recalls of judges are frequent, Such extreme actions
are rare {n non-Indian systems. There, Individuals are
elevated beyond thelr personal status to a position of
respect; even when they make highly unpopular decislens,
they are seldom targets for removal from office on that
basis alone. The different treatment Indian judges
recelve Ts perhaps a by-product of tndians' seeing them
as part of a political system, rather than as independent
o;fi?ers charged with application and interpretation of
the faw.

The political susceptibility of judges in tndian
courts can be checked in several ways. Revisad pro-
cedures for judiclal selection, tenure, and removal are
found in the Mode] Standards for Indlan Judicial Systems,
parts V-A, C, and b, Chapter 4. A commitment to high
standards of independerce for the judiciary must he made
by both judges and tribal leaders, and a cods of ethics
adopted. See Model Standards for Indlan Judicial
Systems, parts V=F and G, Chapter 4. Programs of
community education can improve attitudes of people in
the Indian community and promote a better undarstanding
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of the rote of the indian judiciary. See recommenda-
tion concerning community relations and education in
Chapter 5. {f the Indian judiclary Imcorporates more
concepts of Indian traditional justice and locally held
values, rather than automatically repllcating non-indian
systems, it should Increase overall respect for the
Indlan Judiciary. A discussion of the absence of custom
and traditien appears tater In this chapter.

Summary Justlce

Arrests on Indian reservations result In an
astoundingly high rate of guilty pleas. Perhaps this
stems in part from Indians' traditional hesitatlon to
contest charges made by law officers in an adversary
proceeding: or It may indlcate a fesling that It Is
impossible to prevall agalnst 'the system.!

A more likely reason for the dlsposition of
virtually all cases in indian courts by guilty pleas is
the fact that they are not well equipped to conduct

adversary proceedings. There are few defenders available

to defendants in Indian courts.. Even the defendant

who has the means to hire an attornay or other counsel
may have difflculty finding one who is adequately trained
and willing to practfce in tribal court, The problem

is much more severe for indigents. Tha Indian Civil
Rights Act guarantees a right to counsel only at the
defendant's expense.!0 Only a handful of tribes
voluntarlly providé defense counsel free of charge to
indigents,

An absence of prosecutors also impacts a
defendant's abjlity to have a full and fair review of
the charges made in many Indian courts. One federal
court has ruled that it _is improper for a judge to play
the role of prosecutor.!l Mot only Is it improper under
modern standards of due process to have a judge act as
both decislon maker and prosecutor, but it deprives a
defendant of some of the subtler benefits of a proses
cutor. In other courts typically a prosecutor has

19,5 y.5.c. §1302(6). Tom v. Sutton, 533 F.2d
1101 (9th Cir. 1976). - -

younded Knee v. Andera, 416 F.2d 1236 (D.
$.D. 1976). _
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determined whether the case has merit and whether there
appears to be sufficlent evidence to prove criminal
charges. Further, the presence of a prosecutor offers
the possibllity that multiple charges will be pared down
to a particular charge suited to the sltuation and that
lesser included offenses will be charged where they are
more appropriate. The ability to plea bargain has become
an “essential" and ”hig?iy desirable part" of crimlnal
Justice adminlstration. When that element Is removed,
a defendant must rely upon the charging pollce officer
or the judge to prevent or correet overcharging.

A 90 parcent rate of guilty pleas in Indlan courts
s not greatly different from the rate prevalling for
misdemeanants In large urban areas, but by the time a
plea is made In an urban court, the defendant has had
benefit of prosecutorial review and possibly plea bar-
gaining. In any event It is unusual for rurai courts
to dispose of such a high number of cases without trial
or some adversary contest. The advantage of courts in
small communitles s that they are not too busy to
preclude the necessary attention to individual cases.
Individualized treatment Is especially important for
Indlan courts, An obstacle has been the unavailability
of the resources and trained personnal needed to conduct
proceedings as advocates and judges.

Little recourse remains for one convicted by an
Indlan court. While most tribes have structures provid-
ing for appeals, they often are Inoperative. Sometimes
this is because funds sre lacking. Or the small number
of appeals may relegate appellate courts to a low
priority. The lack of judges trained In handling
appeals also Is a problem. With no tribal remedy for a
party aggrieved by an Indian court's judgment, many
persons seek review in fedaral courts by a writ of habeas
corpus or [ndependent suit under the Indian CivIl Rlghts
Act. The present system provides an Inadequate oppor-
tunity for appeals from Indlan court decisions and
invites federal court oversight. Falrness to parties
and respect for the independence of tribal government
dictate that appellate review be more availlable.

The presance of trained prosecutors, defenders,
and judges In Indlan courts can halp assure that

12Santa Bella v. New Yﬁfk. 04 u.s. 257 (1971).
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Individual rights are protected and that courts reallze
their potential for meting out justice on a more deliber-
ate and personal level. Sea parts V and VI of the Node)
Standards for Indian Judicial Systems, Chapter &, and

the recommendations in Chapter 5 dealing with perscnnel
and training. Tribal appellate mechanisms are prescribed
In part 1V of the Model Standards for Indian Judicial
Systems, Chapter 4, and funding sufficient to hire
judges to hear appeals is urged in the personnel
recommendation In Chapter 5.

Inadequate Tribal Laws

The constitutions and codes of many tribes are
daficient in a number of respects. The limits of tribal
Jurisdiction, over persons, territory, and subject
matter, are not sufficlently defimed. A number of
important subjects are not covered by tribal law. A
notable deficiency Is the lack of Juvenilé codes for
many tribes. A model children's code has been prepared
by the American Indisn Law Certer and should be con-
sidered. The Code of Indian Tribal Offenses in part ||
of the Code of Federal Regutations Is still used
entirely or in part by most tribes, notwithstanding
widespread agreement that it is antiquated and inade-
quate. As tribes consider code revislons and promulga-
tion of new laws, they often fail to incorporate values
and concepts which are important to tndian people.

Many tribal laws are simply not codifled and some
do not find their way into the tribal code or are not
known by many of the people who are subject to them,
including the judges who must administer them. Code
publication and periadi¢ updating are essential, but,
with a few exceptions, they are not regularly done.
Similarly, written court decisions are not generally
accessible to the tribe whose courts have rendered them,
let alone to other tribes.

Very few tribes have developed a common law
govarning decision making in civil cases and, necessar-
Iy, gaps are filled by state and federal statutory and
common law. Few tribes have explored the ldea of gap
£fi1ling with the laws of other tribes, This is partly
due to the unavailabllity of tribal codes and of major
tribal court decisions.

The problems identified here are addressed in
the Model Standards for Indlan Judicial Systems, part I,

-.9?-
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Chapter 4, and in the recommendations in Chapter 5 con-
cerning tribal legislation.

Dearth of Livil Cases

Very few civil matters are brought before Indian
courts. This Is not owing to a lack of non-criminal
disputes requiring resolution on Indian reservations.
Thers are plenty of probltems needing attention, but few
of them fInd thalr way into Indian courts. Those that
do are mostly domestic relatlons cases and collectlon
matters initlated agalnst Indians.

One reason for non-use of Indian courts in civil
cases }s that the courts do not lend themselves easily
to solving the specific problems of Indians. From the
standpoint of the judiclary, a lack of training results
In thair baing {1l-equipped to conduct clvil proceed-
ings, including moticns, trials, and appeals. From the
standpoint of prospective litigants, the procedures are
forelgn and elther becsuse of expense or distance
advocates on thelr behalf are unavallable. Exploration
of new methods seems warranted, Perhaps 1t would be
approprlate In reservation dispute resolution to involve
familles in family related disputes, to forsake
rigorous procedures and rules of evidence, and to employ
the judge in the role of mediator. Whatever the best
format, !ndian court systems should be adapted to
enable them to handle Indian problems. To the extent
that they are still viable, underlying traditions and
values ought to be explored to datermine if there are
processes and roles for a judiclal offfcer in dispute
resolutlion which would have wide acceptance among pecple
on the reservations. Futler use of Indian courts in
civl] disputes would probably enhance the overail role
of the Indlan courts In the tribal government system.

An obvious ald to better use of the courts for
civil cases would be Increased and improved tralning
of judges. Virtually ali past training efforts have
been in the criminal area, with the axception of a few
sessions on family law and child welfare. Training in
civil'proceedings Is essential,

Parts |-8 and G and V-E of tha Modal Standards
for tndian Judicial Systems, Chapter 4, and recommenda-
tions in Chapter 5 pertaining to trafning are relevant
to expanding the use of Indian courts Tn clvil cases.
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Need for Qualified Personnel

. qualifications for office. Many tribes have no fixed

Although Indian judges' dedication cannot be
questlioned, they often lack tralning and other basic

qualifications, and choose judges based simply upon
politlcal contacts or popularity. Others attempt to

find candldates with high qualifications, but salaries

and other beneflts are inadequate to attract persons with
the requisites for the job. Many candidates are deterred
by the Insecurity of a short term of office or vuinerabll-
Ity to removal for political reasons.

Tha quality of judiclal performance has surged
since the Institution of the NAICJA®s judicial training
program. However, an unfortunately high turnover of
Judges has slowed progress. The reasons for judicial -
turnover are the same as the reasons It Is difficult to
find qualified candidates for judge.

As with judges, better trained and more qualified
personnel are needed at other lavals of tribal court
function. These incliude court clerks, court reporters,
defenders, prosecutors, and other advocates before the
court. Tribal budgets rarely make adequate provision
for proper staffing: funds simply are not avallable at
present. Training programs for clerks and advocates
have been instituted by the NAICJA and the AILTP
respectively, These Incipient programs promise to make
a signtficant difference in Indian court practice and
procedure.

Sotutions to the probiems discussed here are
addressed by the Model Standards for Indian Judlclal
Systems, parts V and VI, Chapter 4, and in the recom-
mendatlons concerning training and personnel in Chapter
5‘

Lack of Dispositional
Alternatives

Most courts have available some type of Jall eor
other lock-up faclillities, but there are few alternatives
for inmates whose sltuations may not require fncarcera-
tion. This Is not to say that detention facilitles
generaily are adequate, but that other serlous needs
eclipse the nead for better jaiis. A huge number of
juvenile matters and alcohol related offenses coming
before Indian courts demand special treatment programs
and faclilities.

P o
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Juveniles appearing before an Indian court may be
there because of some action of their own which con-
stitutes a criminal or anti-social offense or because of
their status (e.g., parental neglect). In either case,
it Is well established that diversion away from the
adult penal system is imperative to avold more harm
than benefit to the child. 1t appears that a majority of
fndian courts, lacking facilities or a coherent program,
refer children back to family members without offering
the child or the famlly any assistance. Many tribes
have begun to provide some counselling services for
cpildren. It is beyond the scope of this study to deter-
mine the fdeal response of Indian courts generally, or
of any particular court, although it can be said
reliably that the present system falls short of the
deslred approach.

Alcohotism Is unquestionably the greatest single
problem for Indian courts (as well as Indian Taw enforce-
ment, indian health, and virtually every other aspect
of Indian social welfare and relations). The revolving
door syndrome for repeating alcohol offenders §s not
unique to Indian courts, but the percentage of alcohol
related offenses s greater in Indian courts than in
ot?ers. This signals a problem to which all levais of
tribal government must respond, as must government
agencies whose duty and misston it is to assist tribes
and their governments. Regardless of laudable intentions
and efforts, the response so far has been a failure.

The additional available judicial resources
which could be dedicated to other tribal problems (such
as civil matters) would be tremendous }f there were an
expedient way of dealing with alcoholles and alcohol
related offenses.

The problems discussed here are addressed in the
Mode) Standards for Indian Judicfal Systems, parts I1-G
and VIII-C and D, Chapter 4, and in the recommendations
relating to court related services, Chapter 5.

Lack of Planning

For the most part, Indian courts have just
“happened.' The government and the trlbes have
responded to needs only after they have become apparent.
In only a few instances have there been any planning
efforts concentrated specifically on Indian courts,
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The Fort Mohave, Cocopaﬁ, and Salt River Tribes are
examples of tribes which have formulated court plans.

Tribes have falled to take a systematic approach
to court planning, and year-to-year budget planning has
not sulted their needs. The findings of the Long Range
Planning Project indicate that there are few court Judges
who have a slgnificant role In determining thelr budgets.
Although they are quite aware of ‘the needs In their court
systems, many of them have no idea what thelr budgets are.
Overall, fundling is inequitable among tribes: some
sacrifice extensive tribal resources, yet are still’
unable to meet their needs, while others receive virtually
all they need from government agencles. .

A problem related to planning is the lack of ade-
quate data. Data collection and records are essential
to an efficient and falr court system. They are also
the prime Ingredients of planning. Almost no tribe has
an adequate system for data collection and recordkeep-
ing, This lack has impaired court operations, and has
crippled the planning efforts of individual tribes
and government agencies. . .

The problems discussed in this section are
addressed in the Model Standards for indian Judicial
Systems, parts IX and X, Chapter 4, and in the recom-
mendations relating to data collection and planning,
Chapter 5. . ' :

Unnecessarlly Narrow
Jurisdietion

The effectiveness of Indian courts often has Been
curtailed by their inablllty to deal with. significant
problems arising on the reservation. This is partly due
to tribal constitutlons and laws which do not define
sufficiently the extent of personal, territorial, and
subject matter jurisdiction, creating opportunities for
persons to challenge court decisions. While the Ninth
Circult Court of Appeals has held that there is tribal
jurisdlction over non-Indians,!3 tribal enforcement
against non-Indians has been prohibited where the tribe's

130) iphant v. Schlie, Skk F.2d 1007 (3th Cir,
1976), cert. granted sub nom., Oliphant v. Suguamlsh
fndian Tribe, 431 U.S. 960 (1977). =
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own constltutlon does not extend Its jurlsdictlon ever
nan=-tndians, !

Enforcement of laws relating to major crimes Is
another problem. The Major Crimes Act!” gives federal
courts jurisdiction over many felonies commjtted on )
reservations by Indlans, but many Indlans complain that
federal enforcement of these laws and Investigation of
reported major crimes are inadequate. Whether through
a8 lack of diligence by federal officlals or a refusal of
Indian witnesses and complainants to become involved In
federal proceedings, one possible solution Is the use
of Indian law enforcement officials and courts to deal
with these matters. This does not suggest divesting the
federal courts of their present jurisdiction. Rather
it suggests that the exercise of tribal! enforcement '
concurrently with the federal government ought to be
made more realistic by removing present low limits on
the penalties which tribes can impose. The Indian Civil

.Rights Act prohibits the Imposition of penaltles greater

than six monthf in jall or a fine of $500 or both by
Indlan courts. 6

The problems discussed are addressed in the Model
Standards for Indlan Judicia) Systems, part |, Chapter 4,
and recommendations concerned with tribal legislation
and congressional legistation, Chapter 5.

leuechan Tribe of Indlans v. Rowe, 531 F.2d 408
(9th Cir, 1976). :
518 u.s.c. s1153.

625 u.s.c. §1302(7).

Chapter 4

for Indian

Introduction

The development of model standards for use by all
Indlan courts was one of the most fmportant tasks of the
NAICJA's Long Range Planning Project. Most Indian courts
are in the process of growth and change. Virtually ail
want to improve their ability to dispense justice fairly
and efficient)y. MNew courts are being astablished on a
number of reservations where none have existed, because
of retrocessions of Public Law 280 Jurisdiction or other
recent developments. But there has been no set of objec-
tlve standards for tribes and thelr eourt personnel to
use as a measuring stick for their own courts. And plan-
ning efforts at both the national and tribal lavels are
hampered by a lack of identiflable goals. The Model
Standards for Indian Judiclal Systems found in this
chapter are Intended as guidelines for self-evaluation
and as a blueprint for Indian court planning.

A difficult aspect of drafting a 'model" for

Indian courts is the great diversity among tribes. The
tmpracticallty of prescribing standards for urban law
enforcement planning is well recognized; and the inherent
problems are even greater for Indian tribes which are
even more diverse than cities. Differing tribal trad-
itions, values, and methods of dispute resolution must
be reflected In court systems unless Indian courts are

to resemble Anglo-Saxon models indigenous to no tribe.

IBureau of Indlan Affairs, Indlan Criminal .
Justice Task Force Analysls 1974-1375, at 31-92 (1975).

Model Standards

:Judicial Systems
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Thus, where tribal differences exist, the mode! standards
In this report are general. In any event, the standards
are not meant to be imposed wholesale on tribes without
any modifications to meet particutar tribal needs and
requirements. Rather, the set of model standards Is to
serve as an advisory document which tribes can use to
determine priorities for improvement of thelr courts

and evaluate what is needed to achieve a high quality
Indian justice system. Pursuit of these goals will
require a concerted effort and adequate dedication of
resources by tribal governments, tribal Judges, federal
agencles, and Indlan people.

It is nearly Impossible to prescribe standards

without some reliance upon a basic philosophy. The NAICJA

Long Range Planning Project staff and advisory committee,
with the advice and approval of the NA!CJA board of
directors, have been guided by these principles:

1. The use of tradition and custom should
govern whenever it Is applicable in the Indian judicial
system in tribal member controversles.

2, Tribes and their courts should exert as much

of their lawful authority and Jurisdiction as they deter-

mine appropriate.

3. The operation of an Indian court should be
under the authority of the tribe and [ts members to
insure independence and curtal] federal control,

4, The provisions of the Indian Civil Rights Act

and other federal legislation must be followed to protect

the rights of Individuals and to insure the integrity
of the judicial system against outside attack.

The success of the recommendations in the model
standards depends upon tribal understanding and accept-
ance, adaptation and modification of the standards to
fit Individual situations, and adequate planning and
funding to permit their implementation. The standards
must be explained and presented to tribal leaders, court
personnel, and members of the reservation community
{indian and non-lIndian) in meetings called for that
purpose. The NAICJA will attempt to ald in this task
to the extent rasources are made available. Idealiy,
experts who are capable of understanding Indian court
needs should be provided. The establishment of a
Natiaopa) Indian Judiciary Research Institute (NIJRI)

whichicould assist in explaining the purposes and needs
g
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for the mode) standards is recommended In Chapter 5. The
HIJR! also could help tribes to adapt the standards to
their own values and needs and to plan programs to effect
the standards.

Four Model Courts

The model standards are the result of extensive
research and investigation concerning indlan courts,
including both the theory and practice of thelr present
operations. Further, simjlar standards have been used
successfully by non~<Indian courts. But it is highly

,desirable to test the efficacy of the model standards

In use in Indian courts. As a part of the Long Range
Planning Project, the Bureau of Indian Affalrs requested.
the NAICJA to designate four Indlan courts to serve as
models to implement the model standards. The experlence
of the four model courts in thelr implementation of the
model standards will serve as an example to encourage
other Judges and trlbes to make the effort necessary to
upgrade thelr own court systems to meet as many of the
model standards as they feel ought to apply to them.

Every attempt was made to choose a sample .of dif-
ferent types of courts In order to provide a valid test
of the standards. Therefore, the tribes chosen vary in
the sizes of thelr resarvations, populations and case-
loads, geographic locations and In the different kinds of
problems they deal with (fishing and hunting, large
non-Indian population, water rights, white backlash,
etc.). Also, the NAICJA endeavored to choose from
among courts employing different structures, such as
Courts of Indlan Offenses, tribal courts, traditional
courts, and eourts serving coalitions of several tribes.

The strength of commitment to Improving the
court system by the judges, court personnel and tribal
councll was a primary consideration in choosing among
particular tribes. Much effort and time will have to
be expendead by the tribes whose courts are chosen.
Tribal budgets may have to be reordered to place a
higher priority on courts. A tribe's past commltment of
resources and the existence of some basic facilities
and personnel for courts {s some measure of its attitude.
furthermore, if model courts with ro facilities were
chosen, a valid test of the standards in a limited time
would be Impossible.
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Another criterion for the model courts was the
capacity to dispense justice fairly (by modern Anglo
standards} without sacrificing desirable cultural
attributes. Federal court decisions, federal funding,
and tribal planning will determine whether tribal courts
will retain and revive many of the values that make them
uniquely Indian. They necessarily must emulate non-
Indian courts in some areas In order to satisfy require-
ments of the Indian CivIl Rights Act and to gain the
confldence of non-Indian judges whose comity is desirable.
But much of the justification for continuing to maintain
separate court systems for Indians will be lost if they
become virtually indistinguishable from non-fndian
courts.

Other factors consldered In choosing the model
courts were:

erespect for the court in the tribal community

eavailability of qualified personnel to fill
court positions

sstability of the judicial system

sgood relationship with surrounding jurisdictlons

sorderly and efficient existing court system

After a thorough consideration of all the criteria,
the Long Range Planning Project advisory committee recom-
mended, and the executive committee of the NAICJA board
of dliractors approved, selection of the followlng courts:

Northern Cheyenne Tribal Court

San Juan Pueblo Court

Glla River Tribal Court

Point-No Point Treaty Tribes Court (Skokomish,
Lower Elwha, and Port Gamble Clallam Tribes)

A summary of the considerations in chooslné each of the
tribes follows.

The Northern Cheyenne Tribal Court has a large
caseload, including a number of civil matters. The tribe
now spends over $25,000 of its own funds for [ts court
and has an Interest in improving the judicial system.
There §s a separate juveniie code and court, and provi-
sion exists for appeals. Jurisdiction is exerted over
non-Indians. The tribe Is located in the plains states
and there {s a strong non~Indian backlash in Montana.
Northern Cheyenne tribal members are showing a renewed
interest In their customs and traditfons. Some court
andf jail facllitles now exist on the reservation.
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The San Juan Pueblo {n northern Mew Mexico main-
tains a traditional court and a tribal court. The Judge
of the tribal court is educated in law. Caselpad and
territory are small. Recently the Pusblo prepared a
plan for the betterment of its court system and requested
funds to assist In this effort from the BIA. The court
runs efficlently and snjoys the support and respect of
the Puebla's governor and other leaders., There Is a
courtroom and basic equipment.

The court of the Gila River Pima-Maricopa Tribe
In Arizona operates in an orderly, efflicient manner. It
has an implied consent ordinance under whlch it asserts
Jurlsdiction over many non-indiang, especially In traffic
matters. The court has a strong chief judge and the
councll has responded well to his ideas for court Improve-
ment. Caseload Is of moderate size and jury trials and
appeals occur with increasing frequency. The court has
a prosecutor and pilea bargaining is utilized In over 40
percent of the cases. There is a larger clivil caseload
than in most Indlan courts. The tribe has agreements
with contiguous counties, the State of Arizona, and
several tribes for racognition of its court's judgments.
Effective cross-deputizatlion arrangements also exist.

The Point=No Point Treaty Tribes In.the State of
Washington, Skokomish, Lower Elwha, and Port Gamble
Clallam, have come together for many treaty related
matters because of thelr common treaty and location in
the same general geographlc area. Recently, they began
planning for a coalitlon court system. Initial plans
called for a coslitlon court for treaty fishing matters
only, but the tribes are now discussing broadening the
coalition to cover all purposes, and perhaps to expand
the number of tribes covered, Two of the three small
tribes have operated courts in the past, while the
third, Lower Elwha, has used the court of the neighbor-
ing Makah Trlbe. HNone has had a large enocugh caseload
to justify full-time parscnnel and facllities. ‘Washington
is a Public Law 280 state, although a trend toward
ratrocessfons and a recent Ninth Circult Court of .
Appeals decision rejecting the Public Law 280 scheme on
many Washington reservatfons make it lfkely that jurfs-
dictfon of Indlan tribes and their courts in that state
will Increase, : ) :

The National Amerlcan Indian Court Judges
Association has requested funds from the Bureau of
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Indian Affalrs to enable it to embark on a program of
assisting the four model courts to implement the model
standards, The NAICJA Intends to hire a full=time
Indtan court planner with the reguested funds. The
planner will coordinate planning teams for each of the
four model courts to map programs for Implementation
of the mode) standards.

Some immediate actlon Is needed (f the four
Indian courts selected are to be able to attain the
standards which apply to and are desired by them because
the costs beyond thelr existing court budgets must come
from government agencies whose budgets are determined
some twe to three years before a program year. The
planning team approach for model courts resembles the
approach recommended for individual tribal needs assess-
ments in Chapter 5. By starting the process now, an
eariier implementation of the standards for the model
courts will be possible and the approach recommended fot
all courts can be tested.

The model courts planning team is to consist of
an Indian court judge from the region in which a model
court sits, the Indlan criminal justice planner from
that region, and the Bt{A area judicial) offlcer, If any,
from the area in question. In addition the court planne
will include other persons on the team because of their
special expertlse relevant to a tribe's particular needs
For instance, a specialist in data collection or record-
keeping might be incliuded on & team going to a court
which has jdentified that area as a problem,

The planning team will also Include the chief
tribal judge of the mode] court, a representative of the
tribal council or the tribal chairperson, a reservation
planner, and such other persons as the chief judge and
tribal chairperson see fit to include on the team. The
planning team will spend two to four days on site to
assess the situation and to becoms familiar with local
problems and tribal personnel. The team will develop
plans necessary to implement the model standards and an
adequate budget to carry out the plans.

Following the reservation visit, the NAICJA court
planner will summarize the results In an overall court
needs assessment and program plan which would then be
submitted to the_tribe for its approval. Once approval
s obtained, it is anticipated that the plan and suppori
ingbudget will be made a part of the tribe's program
an' included as a high priority in the tribal budget.

7
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A second functlon of the NAICJA court planner will
be to assist each of the tribes represented by the model
courts in obtaining funding to carry out thelr plans to
adhere to the Model Standards for Indian Judiclal Systems.
This would Involve discussions with government agencies
such as the Bureau of Indian Affairs, the Law Enforce~
ment Assistance Adminfstration, the Department of Labor
{CETA), the Department of Health, Education, and Welfare,
and others. Also, the planner may approach private
sources, such as corporations and foundations. The pur-
pose of this fundraising effort Is to supplement the
model court budgets as necessary pending Inclusfon of an
adequate budget In the next possible federal budget cycle.

A third function of the NAICJA court planner wilt
be to help each model court obtain the technical assis-
tance It needs. This entails retaining consultants,
deploying HAICJA instructors and experienced judges and
directing tha model courts to other sources of assis-
tance Including area judicial officers, LEAA Indian
criminal justice planners, experts in operation and
administration of non~lIndian courts, such as the !nstitute
for Court Management, the National Center for State Courts,
and others,

The planner's fourth function will be evaluation
and review of the model courts. Plans will be modified
to respond to experience. Valuable information for
other courts desiring to pursue the model standards

. also can be gained. Thus, this function would serve

as a means of testing the efficacy and utility of the
standards. Further, it will glve the four courts
involved valuable feedback on thelr progress in meeting
the standards and carrying out the plans developed by
them for that purpose,

The Model Standards
‘The 'Model Standards for Indian Judlclal Systems

are printed below In a topical outline, with brief
explanatory narratives following each subject.
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I. Tribal law.
A. Codification.

1. All tribal laws and customs applicable in
the courtroom shall be codified, so far as
practicable, In order to give notlce to all
persons subject to them,

a. Separate chapters or codes should be
created for special areas of law or
custom, such as juvenile or hunting and
fishing. These chapters should Include
substantive laws and rules of procedure
to apply when that type of law 1s before

" the court.

b. The code should be published and avail~
able to all persons at a low cost, and
free {f possible.

c. Where codified law does not exist, the
tribal code should incorporate by refer-
ence the tribal customs or laws of other
tribal Jurisdictions. State law should
be used only where tribal law is not
applicable.

d. Adequate notlce should be posted at
reservation boundaries to acquaint non-
Indians with customs of which they would
not normally be aware.

2. Revision of the code should be easy to
accomplish.

a. A commlttee should conduct periodic
reviews to update the tribal code and
recommend revisions,

b. The revision comnittee should include
the chiaf judge, members of the Indian
community, and a cross=-section of
tribal government personnel.

c. Where the tribal constitution or code 1s
being revised, proposed revislons should
be made generally availabls to the public
for discussion. '

d. Procedures for accomplishing changes in
codes should be avallable to all tribal
‘members.
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e, A procedure for codification of revi-
sTons and distribution of those
revisions to parsons who have copies
of the code should be Initiated.

Explanation

It Is essential to update and make available
current tribal laws. Tribes should be encouraged to
lock beyond state and federal laws. Tribal codes need
to be more comprehenslive and concise. Inclusion In
codes of al) applicable laws will help Insure that the
laws important to the tribe, both modern and traditional,
can be considered by the court. Separate chapters for
special areas of law are necessary In the code to promote

' efficiency in use of the laws, and because different

kinds of procedures may apply In the courtroom, such as -
when Juveniles are before the judge. A compilation of
the codes of all tribes should be avallable for use by
tribal Judges for reference when the current code of a
particular tribe does not cover the si{tuation.

B. Customary lew (Indian common law).

1. Customs shall be recognized in tribal codes
and court procedures to the ful] extent
possible. The use of custom by the court
shall be encouraged,

2, Customs of the tribe should be collected or
codified for use In the tribal court, and by
non=Indlan courts which apply them in pro-
per cases.

3. Indian advisers with a knowledge of, tribal
customs and traditlon should be avallable to
the court to Interpret both written and un-
written tribal customs. Use of such advisors
should be authorized In the code.

h. Procedures reflecting tribal tradition,
authority and respect should be fncorporated
Into court rules. Methods of encouraging
and simplifylng the use of tradition should
be developed.

5. Traditional methods of resolving disputes
should be used whenever appllicable. The
use of the traditional extended family net-
work ts to be encouraged in the disposition
of family related disputes.
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6. Interpreters shall be available to assist
parties and the court whenever there is a
situation where native Janguage s used in
the court (see part Vi=K below).

Explanation

It is "Indianness" which makes tribal courts
different from Anglo courts. The use of customs which
are Important to the tribe In the courtroom should be
encouraged In tribal member disputes. Procedures should
be designed to make ‘the use of custom in the courtroom
as simple as possible for all parties. Respect, under-
standing and greater effectiveness of Indlan courts
can follow application of traditional law and law ways.
An example of using Indian traditional procedures would
ba to use traditlonal seating arrangements (__g., clrele)
in the courtroom, or to have tribal power symbols placed
in the courtroom. Steps should be taken to lnsure that
custom is not used as an excuse to clrcumvent tribal laws
or Individual rights or to grant speclal favors, nor
should custom be avolded to galn special favors. MNotice
of the fact that certalin customs will be applied to non-
members shou!d be posted and available In prominent
places to avold disputes by non-members clalming they had
no knowledge of the applicable law.

€. Jurisdiction.

. Jurisdiction of the courts and the tribe
should be clearly and simply defined.

a. Territorial limits of jurlsdiction, both
on and off the reservation, should be
published and available to those enforc-
ing or subject to tribal law.

b. The tribal jurisdiction statute should
not exclude any subject area In which
the tribe could and might wish to assert
Jurisdiction. This will guarantee the
Jurisdictional authority necessary to
meet the need for expanded jurlsdiction.

(1) The tribe should remove any impedi-
ments which may exist In its
constitution or laws to exertion
of jurlsdiction over non-members,
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{2) The tribe should state and clearly
express its jurisdiction so that it
may be exerted over any crime as

the need arises (see part I-A-1
above).

(3} The tribe should state its jurisdic-
tfon so that it may be exerted over
any clvll cause of action, adminis-
trative or regulatory problem as the
need arlses.

2. These tribes whose constitutions require BIA
approval before an ordinance bacomes effec-
tive should consider amending the constitu-
tions to remove the approval requirement.

Explanation
The confusing overlap of tribal, state, and federal

+ jurisdictlon is one of the most serious problems beset-

ting trlbail courts. Crimes going unpunished because no
one knows who has jurisdiction or because the tribe

lacks authority to exert Jurlsdictlon contrlbutes to

a lack of respeact by those under the tribal court's
authorfty. These standards do not advocate taking juris-
diction over non-indians, only that tribes should not
preclude the exercise of such powers.

D. Juvenile law,

}. A separate juvenile code or a separate
chapter in the tribal code should be enacted
to deal with juveniie problems, Including
truancy and status offenses.

2. Tribal customs and traditions regarding
Juveniles should be codified Tn the juvenile
code, since this is an area where tradi-
tional ways are of critical importance. Use
of the traditional extended family network
should be emphasized in the resolutlon of
cases involving juveniles.:

3. Adequate Jurisdiction shall be undertaken
by the tribe to.lnsure that all aspects of
tribal juvenile problems can be dealt with :
by the tribal court.

L. Separate procedural rules should be used when
dealling with Juvenile problems. .
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5. Adequate facillitles and tralned personnel
should exlst so that all treatment and
incarceration ordered by the court for Indlan
youths may he carried out on the reservation.

Explanation

Juvenile law is a very complex and relatively
unknown area of Indlan tribal law, but is probably the
most serfous problem tribal courts face after adult
alecoho! problems. Juveniles can be described as the
tribe's most Important resource, for thay are literally
the future of the tribe. Therefore it Is (mportant that
juvenlle problems be deait with by the tribe in a com
prehensive manner which reflects tribal traditions.
Wherever possible, Indian juvenlle problems should be
dealt with and treated on the reservation by tribal
personnel or, if appropriate, within the family unit.
Preventive intervention before incarceration should be
encouraged. Closed conferences should be used when
juveniles are Iinvelved, and counselling of the entire
famlly should be emphasized, Status offenses for Juveniles
should be reviewed. Tribes should consider adoption of
the American Indian Lsw Center's model children's code.

E. Enforcement.

1. The tribal court and judges should not have
supervisory or administrative authority or
control over tribal law enforcement person-
nel.

2. Tribal law enforcement personnel should be
under the supervision and contrel of the
tribal government.

a. The court shoeuld have the authority to
order police to serve warrants, take
people Into custody, and appear as
witnesses.

b. Reservation law enforcement facilities
should be separate from court facilities.

Exelanation

The tribal court can only be as effective in
malntaining law and order and dispensing justice on the
. reservation as the law enforcement personnel covering
the reservation are in enforcing laws and prosecuting
vialdplons. Except for a shared interest in law enforce-
ment fithe tribal law enforcement agency and the judiclary
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should exlst &3 separate and independent. Therefore, the
police must have thelr own standards of operation and
conduct, However, where Juvenlle or domestlc relations
problems occur, the police and courts should cooperate to
avold tncarceration whenaver possible, and traditional
methods of canfllct resolutlon should be used.

F. Place of court in the tribal government structure,’

1. The Judlictal branch should be Independent
of other parts of the tribal government
whenever conslstent with tribal custom and
tradition.

a. Independence of the tribal court 85 a
decislon making body In the tribal govern-
ment should be expressed In the tribal
constitution.

b. If separation is not posslble because of
tradition, a judiciary subordinate ta,
for instance, the tribal council should
be assured of independence in decision
making in individual cases.

¢. Tradition should not be used as a means
to hide the expression of influence in
indivldual cases.

2. Judges of the trlbe should have status and
respect equal to other tribal officials,

Explanation

The role of the tribal court in the tribal
government system is an often confusing combination of
traditional justice concepts and the demands of the non-
indlan world. Because most traditional Indian justice
systems were a function or arm of the tribal councll or
chief, it is often difficult for tribal councils and
tribal members to recognize the current.need for inde-
pendent status of the I[ndlan judiciary to avert possible
ICRA and tribal political problems.

G. Review of tribal legislative and administrative
actlons.

1. The tribal court should have the authority
to review tribal legislative and/or adminis-
trative decisfons for ICRA due process or
tribal constitutional violations to the
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extent this authority does not conflict
with tribal customs.

2. Before a tribal court undertakes a review of
a tribal administrative or leglislative
decision, all other methods of tribal review
Inciuding review by the tribal councll
should have been exhausted.

3. Any decision or order handed down by a
tribal court on a tribal legislative and/or
administrative decision should be written and
should include reasons for upholding or
overturning the tribal council's decision.

Explanation

This standard recognizes demands being placed on
tribal governments under the Indian Civil Rights Act. A
tridal councll may not like the ldea of giving the tribal
court and judge authority over its decisions, but if the
tribal court does not review these legislative or admin-
istratlve decisions, the federal district court will.
There must be a channel in the tribal system to test the
validity of these decislons under tribal law and custom
as well as the requirements of the ICRA, rather than
letting a non-Indian judge with no knowledge of tribal
customs decide the validity of the taw or order according
to his/her own values and precepts. The tribal councll
still would retain the authority to rewrite or relegis-
Jate a law to meet the court’s objections, or the tribal
administrative body can reevaluate the facts. But the
court should have final authority aver interpretation of
laws and customs and whether they have been followed in
a given case,

I1., Court procedures.

A. Meeting requirements of the Indlian CIvil Rights
Act {ICRA), and preserving indian governmental
autonomy,

}. Tribal courts should have written rules of
court procedure that provide for all rights
enumerated fn the JCRA. However, the terms
“due process'’ and ''equal protection'' should
te construed with regard for historical,
governmental and cultural values of the
tribe.
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2. A primary purpose of court procedural rules
shall be to protect individuals from
arbltrary tribal action.

B. Courtroom procedures should include:

1. Tradftlonal ways that reflect the Indianness
of the court.

2. Arraignment procedures and pretrial confer-
ences,

3. Requirements for practice before the court,
h. Rules of evidence.

5. Motlons.

6. Courtroom procedure.
7. Verdicts.
8

Procedures for sentencing or other disposi-
tions,

9. Provisions for written decisions or case
summaries.

€. Rules of procedure should be followed that insure
that fairness and justice Is done to all persons
before the court.

Explanatlon

Procedures are Important to insure the affective
operation of the court and to help make tribal courts courts
of record. Clear and concise rules of procedure are needed
to prevent reviews under the ICRA In federal courts, and
to promote orderly and efficient proceedings. Rules may
be interpreted 1lberally and applied with flexibility
consistent with requirements of due process. The goal
of protectlon of individual rights in the court should
be achleved by maintaining unlque Indian traditions and
heritage in harmony with the establishment of such Indi-
vidual rights. HModel rules of courtroom.procedure
should be developed which can be incorporated into tribal
codes, '

D. Pretrlal proceedlngs.

1. Defendants should be made to understand
thetr rights fully before they are allowed to
plead gullty or refuse counsel in the tribal
court.,
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Once arraignment has occurred, trlal should
occur as soon as possible while insuring
that defendants have sufficient time to pre-
pare thelr defense.

If a Judge has had a role In plea bargaining
or Informal pretrial conferences between the
prosecution and defense, he/she should offer
to disquallfy him/hersel .

E. Bond.

Both bail money and release on own recogni-
zance shall be used as alternatives to pre-
trial incarceration of a defendant whenever
appropriate.

a. The amount of bail requlred shall be
approprlate to the crime allegedly
committed and sufficient to guarantee
the defendant's return to the court.

b. Release on own recognizance should be
utilized in Instances where the return
of the defendant to the courtroom can be
reasonably expected.

The use of personal guarantees of friends,
employers or relatives to assure the return
of defendants to the courtroom should be
cons fdared.

Where possible, the defendant should be
released Into the custody of a person
respected in the Indian community.

F. Jurles.

The number of Jurors required for a case

shall be clearly expressed In the tribal

code, with at least six In criminal cases
involving possible imprisonment.

Whether and under what conditlons jurles
may be demanded shall be clearly expressed
tn the tribal code.

Jury selectton shall be designed to insure
a fair and Impartial Jury composed of a
cross-section of the community.

a. Challenges to jurors should be 1imited
te cause and possibly a speciflc number
of preemptory challenges.
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b. A sufficlent roll of prospectlive
Jurors should be kept so that there will
always be enough to make up a jJury.

c. Non~Indians and non-tribal members resid-
ing on the reservation should be on the -
Jury roll In cases where non-lIndians or
non-tribal members are parties to avoid
possible due process claims under the
Indian Civ]l Rights Act.

Sufficlent facllities should exist sc that
the Jury may delibarate in private,

G. Sentencling.

Tribal traditional sanctions such as requir-

‘ing restitution should be codified and within

the sentencing judge's dlscretion.

When an offender is convicted, the preferred .
disposition by the court should be the provi-
slon of proper treatment to correct the
defendant's conduct, Where no treatment
facllities are avaltable, or the defendant
does not appear llikely to be aided by treat-
ment, incarceration should be consldered.
Incarceration should be combined with treat-
ment whenever possible.

The background and current situation of the
defendant, such as prior convictions, proba-
tion reports, and psychological evaluations,
should be considered when Imposing sentence
on him/her.

Sanctions should be imposed In the form of
either a fine or a Jail term or both; hit
giving a defendant the choice of a jail term,
or a fine probably violates the ICRA.

Probation as an aiternative to or in con-
Jjunction with a fine or |ncarceration should.
be considered.

Motions and stipulations.
i.

The use of motions and stlpulations should
be encouraged to expedlte proceedings and

avoid litigation of unnecessary points of

law or procedure
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2, A separate time should be set for hearing
motlions.

3. Motlons to dismiss or for summary Judgment
should be allowed at any time during the
progress of a case.

!. Presence or absence of prosecutors and defenders.

1. The tribal government should provide prose-
cutors In the court, except where It would
confllict with traditfonal practices,

2. If prosecutors are hired to present cases
in the tribal court, defenders should be
available free of cost to all indigent
defendants who request them.

3. Tribal members with a knowiedge of tribal
laws and customs should be preferred for the
positions of prosecutor and defender.

Explanation

Procedures are necessary to insure that due process
and justice exIst in the ecourtroom. Procedures should
be flexible, but basic guidelines should be followed so
that a defendant has a full chance to be cleared and has
the benefit of all individual rights afforded by the
Indtan Civi} Rights Act. . Model standards for jurfes and
sentencing should be set nationally and a model book of
forms and other motions that could be used in the court-
room should be developed.

1. Relations with other jurisdictions.
A. Extradition, reclprocity agreements, and comity.

1. Tribal governments should initiate extra-
dition and reciprocity agreements with other
Jurisdictions to Insure that tribal judg-
ments are enforced and respected beyond
reservation boundaries,

a. Tribes should initiate arrangements for
reciprocal enforcement of state and
county judgments and orders and other
tribal judgments. Judgments from other
jurisdictions need be enforced only If
a reciprocal agreement exists with that
Jurisdietion,
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b, Where reciprocity 1s not desired, the
tribal declsion should be clearly
expressed to surrounding Jurisdictions.

The axtent of tribal jurisdiction .in relation
to federal and/or state Jurisdiction should
be clearly defined so problems do not arise
In enforcement, Tnvestigatlion or prosecu-
tion of crimes,

Methods by which reciprocity can be achlieved
include:

a. Mutual legislation at the state and
tribal level.

b. Intergovernmental agreements, elther
formal or informal, which should be
written.

¢. Recognition through a court case that
the tribe is entitled to full faith and
credit.

d. Comlty.

Procedures should be instituted in the
tribal code for the enforcement of state
and county orders and Judgments, as well
as thosa of other tribes.

a. The identity of the party charged should
be confirmed.

b. Proceedings should be checked to confirm
that there was due process,

¢. Proceedings and verdlict should be
reviewed to determine if they conflict
with tribal policy {e.q., confession
of Judgment may be comtrary to policy
of tribe). If so, the tribal court
should make its own determination on
the merits of the case.

Orders and judgments to be enforced should
be clearly defined. They might Include:

a. Extradition orders.
b, Support orders.
c. Creditor clalm judgments.
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d. Prisoner exchange raquests.

6. The tribal governmant should insure that
any agreement made with a surrounding
Jurisdlction is reciprocal both In theory
and practice.

Explanation

Circumstances and tribal policy should dictate
whether a tribe enters [nto reciprocal agreements with
surrounding federal, state and tribal jurisdictions.
Once done, court proceedings should be mare than '
automatic approvals of judgments and orders to Insure
that due process has been accomplished. For instance,
In the creditor claim area, many indlan people have
entered {nto credit agreements under duress or fraud,
and enforcement of judgments arising out of these
arrangements would offend tribal policy as well as
fundamental fairness. Intergovernmental agreements
should be ciearly expressed and preferably written.

B. Cross-deputization agreements should be clearly
expressed to pravent any misunderstanding about
shared responsibilities. A written agreement
is preferred.

Explanation

Cross-deputization agreements need to be as clear
as possible to avold misunderstandings or the use of
such agreesments to the detriment of tribal members.
Cross-deputized non-Indian police officers potentially
might enter the reservation and create a greater danger
or problem than that which they were originally trying
to quell. Cross-deputization agreements should glive
the tribe authority over a deputized person while on
the reservation so that his/her actlons can be con-
trolled.

iV. Appeals.

A. An appellate process shall be avallable to
defendants within a reasonable time after a
trial court decision has been entered.

1. Notice of appeal should be required within
thirty (30) days of the trial court
decislon,
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2. The decision of the appeal shall occur
within a reasonable perlod; reasons for
the decision should be written.

Appeals should be based on the record of the
trial court below and no new evidence should
be introduced,

1. Arguments sHould be written and submitted
to the appeals court.

2. Brief oral argument should be permitted
before the appeals court.

Appeals judges should have no knowledge of or
personal interest in a case before them, and
should not have been involved in the lower
court trilal,

Appeals should be heard within a short time

after the trlal decision has been rendered,

preferably within ninety (90) days after the
appeal has been requested. -

Inter-tribal appellate systems should be
estabiished to Insure a body of appeals judges .
who have no conflict of interest. A minimum of
three judges should make up the appeals court.
The appeals court couid be set up in one of

the three followlng ways, or in the traditional
way of the tribe, '

1. An appeals panel could be made up of Judges
from one cultural untt, such as all Apache
reservations, and judges from reservations
other than the one where the trial was held
would hear appeals. This approach insures
cultural integrity.

2. Judges from a different reservation could
‘hear an appeal. The judges should be aware
of trlbal traditions, This method avoids
conflicts of interest.

3. A permanent appeals court made up of present
or past Indlan judges or tribal elders who
are famlliar with tribal traditfons eould
be established,

On large reservations appeilate judges. could be
selected on & rotating basis from the ranks
of trial judges.
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1. Appeals judges shall have not heard the
case at the trial level, or have an Inter-
est In the case.

2. Permanent appeals Judges may be hired to
fill some of the positions on the appeilate
court, depending on the demands of the
tribe's caseload and financlal constralnts.

Explanation

The actual selection of judges for a tribal
appellate court 1s covered by the same standards set
‘forth for trial judges (see part V). The appellate
court should consist of no less than three judges.
For most reservations the malntenance of a parmanent
court of appeals {s an unbearable axpense and Is not
Justified by the caseload. Appellate courts serving
more than one reservatlon will promote an efflcient use
of resources and personnel.

When inter-tribal appellate agreements are
enacted, each participating tribe should Incorporate
the appellate court into its own government and code,
The appellate court will then act under the law of the
particular tribe when considéring an appeal, and
challenges to the authority of the court can be avoided.

Large (in area or population} or isclated tribes

may want to keep thelr appellate systems within the tribe,

Even in thls situatlion unnecessary expense can be
avoided by having only one or twe of the ssats on the
appellate court filled by permanent appellate judges.
The remaining seats can be filled by tria) judges not
having an interest in the case, preferably on a rotating
basis,

Appellate cases should be heard on the record
only. Trials de novo are one of the reasons that state
courts refuse to recognize tribal judgments. Appellate
procedure should be simple enough so that all persons
will be able to appeal easily. Thus, for example,
required briefs should be simple In form so that persons
with little education wil) still have the ability to
appeal.

V. Judges.
A. Selection.
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1. Minimum qualifications shall be set by the
tribe for the office of tribal Judge, and
he/she should be selected by a subdivision
of the tribal government or elected by the
tribe at large.

a. Qualifications should reflect a prefer-
ence for legal knowledge, an understand-
ing of the tribal code, .experience In
practice before the tribal court, an
understanding of tribal traditions and
customs, sufficlent education to functlon
affectively in the courtroom, and good
moral character.

b. Other considerations which may be

: included In the selection of judges could
include a minimum age, being a tribsi
member, abliity to speak the tribal
language, and residence on the reserva-
tion, '

¢. Qualificatlons should be deslgned to
minimize the influence of popularity or
improper preferences In the selection of
Judicial officers.

2. Except when it is inconsistent with tribal
tradition, Indian judges should be hired.

3. The selection process must be designed to
prevent personal gain or Improper influence
by any person on the selecting board.

4. Salaries for judges must he adequate to
attract the most qualified individuals.

5. A salary scale and hourly wage scale shall
be developed to serve as guidelines to
tribal councils. :

Explanation )

The image that the tribal judiclal officer-
presents is almost as Important as the:way he/she per-
forms. A person selected or elected only on the basis
of popularity often will have no qualifications to per-
form the job of judge, and is likely to engender little
respect for the authority of that position. Thus

.enforcement of the taw 1s made even more difficult. A

person selected for the Job of judicial offfcer on the
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basis of some preference or blas Is likely to raise the
suspicion of those who come before the court that they
may not always recefve a falr and impartial decislon,
This may encourage them to seek resolution of thelr
problems in some other manner or to disregard any deci-
sion handed down by the court. A screening board
shoultd be developed to evaluate qualifications of candi-
dates for tribal Jjudgeship, perhaps by means of an
examination or oral review. Maximum effort should be
made to insure that only the best qualified persons
attain the office of judge. A strong preference for
Indians to be Judges should exist. A npatfional entlty
should develop guidellnes for judicial salarles.

B. HNumbers,

1. An adequate number of judges shall be
retained by the tribe to insure that the
tribal caseload s handled efficiently and
with enough time to allow complete and falr
resolutions of controversies.

2. An adequate number of judges should be
retalned to insure that a Jjudge will be
available at all times in case of dis-
qualification.

a. |If alternate judges are used for dis~-
qualification situatlons, they must have
no employment which will cause a
conflict of Interest with judicial
duties. :

b. Training should be mandatory for alter-
nate judges.

3. The number of judges retained by the tribe
should be designed to insure that all judges
will have adequate work to perform.

L. Guidelines should be developed to corre-
late numbers of judges with caseload, time
spent Tn the courtroom, and other pertinent
factors.

Expianation

On many reservations the number of judges has no
correlation to the caseload or amount of work that the
judge must do. Once 3 determination |s made of what
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an adequate Judge-to-caseload ratio 1s, tribes should
move to allgn thelr number of judges with this ratio,
Another problem, particularly on reservatlons with
small numbers and close famlly ties, ls disquallfica-
tion of Judges because of knowiedge of or relationship
to parties in a case, 3Sometimes this leads to a .
sltuation where there are no avallable judges within
the reservation and a judge must be c¢alled in from
outside, often at great cost and delay. Sufficient
alternate judges will help alleviate this problem.
Also, the use of coalition courts serving several
reservations will work to insure a qualified judge in
al) cases. Standards for disqualificatlon should be
developed by a natlonal entity, as should guldelines
for correlating the number of Judges needed with court
caseload and othar factors. Guidelines also should ke
developed for needs for other court personnel.

€. Tenure.

1. Judges should be subject to a probationary
period when they first enter offlce, during
which time their performance should be
reviewed periodically.by a supervisory body
of the tribal government according to
obJective standards set by a national
entity,

2. Removal of Judges during the probationary
period should be subject to a hearing pro-
cess Incorporating ICRA due process rights
and tribal customs.

3. Once a judge has been in office for a-
speciflied period, he/she should be removed
from offlce only for justifiable cause as
set forth in subsection D below.

"h. - The term of office for a judge shouid be
long enough to acquire expertise in his/her
Job &nd to apply that expertise to serve
the tribal population. In no event is a
term of less than three years adequate,
and a longer term is recommended,

5. The process for reelection or reselection
of judges who have served a perjod in
office and parformed adequately should be
structured to give those persons an advan-
tage in retaining their office.
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Explanation

The problem of judges being removed from office
after short periods of time for any number of reasons s
well known. This removal problem results in a waste
of training time and money invested by the NAICJA and
its fundlng sources and in a waste of the valuable
experience a judge has galned during his/her term in
office. Removal of judges after short periods Iessen§
the competency and respectabiility of the office and mili-
tates against a fair, impartial and efficient tribal
judicial system. An example of structuring the reelec-
tion procedure to give preference to experienced judges
would be to have the judge run only agalinst his/her
record, and not against challengers. A national entity
should set standards by which all judges' performance
should be measured during the probationary perioed.

b. Process for removal.

1. A procedure to provide for the removal of
Judges must be set forth in the tribal
code, in the tribal constitution, or by
resolution.

2. The procedure for removal of a sitting
Judge shall be fair, time consuming, and
difflcult to accomplish so that judges may
not be removed arbitrarily or for political
reasons. .

a. A vote of tribal members or membars of
the tribal councii should be required
before a judge is removed from offlice.
The required vote should be a propor-
tion over a majority of those voting,
such as two-thirds or three-guarters.

b. A fair hearing process as assured by
due process provisions of the ICRA and
tribal custom shall be provided to allow
the accused judlclal officer to hear
the charges and to provide a chance to
respond and present witnesses and
evidence.

c. People involved [n the removal process
with interest or bias shall be dis-
qualified from any aspect of the removal
process.
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3. A list of causes for removal should be developed
and inciuded in the tribal code, Causes that
would just!fy removal of a sitting judge could
Include:

a. Conviction of a felony.

b. Professional incompetence.
c. Chronic alcoholism,
d

Conviction of a misdemeanor involving dis-
honesty or acts uffensive to the morals of
of the community.’

e. Flagrant viclations of ethical standards
or tribal customs {see subsection G below).

f. Repeated failure to perform duties.

g. Ffallure to complete required training -(see
subsection E below).

4, Suspension with treatment should be considered
as an alternative to removal when appropriate.
Suspension while corrective tralning is obtained
also should bs considered as an alternative to
removal. . :

Explanation

The vulnerabllity of a sitting judge due to an
unpopuilar decision or change in governing political
power must be checked. -Judges are supposed to be fair
and impartjal. The possibility of quick and easy
removal can influence a judge’s decisions. On the other
hand the removal process must be effactive enough so
those judges who should be removed are removed. The
image of the judge In the community Is Important in
engendering respect for the court's autherity. Thus,
for example, a sltting judge who Is habitually drunk
should be removed even if his/her drinking does not
interfere with judicial dutles., This ts because a
defendant who Is sentenced for being drunk can have no
respect for the court if the person sentencing him/her
is also known to drink excessively, but suffers no
consequences for it.

E. Training.

1. Training should be mandatory for all per-
sons holding a tribal judictal office.
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a, Tralning Is desirable for all judges
before they assume office.

b. Complation of a tratning course each
year shall be required.

c. Tralning should be recelved in all
specialized subjects over which that
person exercises authority, such as
juvenile law.

d. The trafning recelved should be under
a program approved by a national entity
composed of representatives of Indian
organlzations involved in training.

Explanation

Training is a crucial and vital element of the
qualifications of any judge, and steps need to be taken
on a continuing basis to insure that such officer has
an understanding and working knowledge of all areas of
court procedure, laws, and customs. Having a list of
trainlng programs approved by a natlonal entity will
help Insure that judges receive adequate training and
that tribal councils will have guidelines as to appro-
priate training for judicial personnel. Avallable
tralning courses should be utilized where such courses
are applicable to a tribe's legal problems. A national
entity shouid set standards for what constitutes good
training, i.e., length of course and what subjects
should be covered.

F. Independence.

I, Separation of powers should exist between
the judiclal branch and other branches of
tribal government, and should be expressed
in the tribal constitution.

a. If tribal council| members are used
either as the trial court or as the
appellate court, court procedure and
selection of judges should be designed
to avoid any conflict of interest.

b. Governments in which the combination
of Tegislative, executlve and judicial
functions are based on tradition should
Insure that fairness and due process to
protect indlvidval members exist in
Judicial proceedings.
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2, The tribal judges shall avoid informal
contacts with the law enforcement branch
of the tribal government regarding judicial
business.

3. The tribal judges shall avold Informal
contacts with offlelals and offices of the
Bureau of Indlian Affairs, and other state
and federal agencies regarding judicial
business.

4. Judges shall avold ex parte contacts;
discussions with the judge shall be held
only when all parties are present or
represented. :

5. Judges should disqualify themselves for
" reasons of bias, relationships, or interest
in a case.

6. Solicitation of legal advice by tribal
judges from lawyers, judges or other persons
should be limited to points of law and
hypotheticals, and there should be no
discussion of the merlts of a particular
case. :

Explanation

The presence of the tribal court as an independent
and impartfal fact finding and law deciding body is
important for its use and respect by those under its
Jurisdiction. Recognitlon of independence and the
removal of political pressures from the Indlan judiciary
will be & maJor step toward the acceptance of tribal
courts by state and federal courts. A tribal court
should be perceived as a distinct part of tribal
government by the Indian community. Independence
includes financlal Independence from the other branches
of government, independence in decision making, freedom
from corrupting influences, and preferably a physical
separation of court facilities from the facilities
for law enforcement or other branches of government..
Judges should be encouraged to seek légal advice from '
other professionals, but caution should be exercised by
the judges to avold improper contacts.(see parts 1-G
and Vi=B-1). Standards for dlsqualification of tribal
judges should be developed by a national entity,

G. Ethics.
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e tribe should adopt a code of ethics to T
Insure that judges will be subject to certain i

-

standards of conduct that will engender
respect for the position and autherlty of
the judge and insure fair, Impartfal and

unbiased decisions and conduct by the judge.
The code of ethics should be designed to:
a, Minimize or prohiblit the followlng:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(1)
(2)

(3)
{4)

{5)
(6}

The overall justlice of the final S
outcome. 4

Ex parte contacts that result in out=
side knowledge of the Incident (see
subsection F~4 above).

Participation In proceedings where
parties are related to the judge.

Participation by judges in legisla=
tive or administrative decision
making, except where such role Is
traditional.

Undue Influence on the court by
tribal officials, BIA officlals,
parties, relatives, etc.

Obtaining outside opinions on the
merits of a specific case (see
subsection F=6 above).

Interference In the proceedings
except where necessary to protect
the rights of the defendant.

Using procedures not covered by F
tribal Taw or custom. ' i

Maximize the following:

The use of traditions of the tribe. jl ﬁ;
The objective use of court pro- j -

cedures, : o

The rights of the defendant to a : ; N
fair trial. i

The orderly and falr nature of S
trial proceedings. ' 3 i

The Iimpartiality of the judge. .
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Explanation

A code of ethles is necessary for the !ndian
Judiclary, not only to engender a spirit of rendering
falr treatment to persons under the tribe's jurisdiction,
but to give notice to other jurlsdictlons that funda-
mental falrness and due process exist in tribal court
proceedings. Creation of a national code of ethics
for the Indian Judiclary by a natlonal entity would
operate to fulfill this purpose best., One method of
monltoring compliance with such 2 code would be the
establishment of an ethice board by the NAICJA to rule
on alleged violations of the code. Ethical standards
should be incorporated In rules of court procedure.
The ethical code that is created should reflect the
traditfons of the tribe.

Vl. Court personnel.

A. Ethlecs.

1. An ethical code should be enacted by the’
tribe to cover the sctions and relationships
of all personnel connected with tribal
court operations.

2, Conflicts of Interest and preference for
any party should be eliminated.

3. Confidentiality of the court's business
should be stressed, especially in: the
juvenile area.

4. Court personne] should be educated . about
the role of the court in the Indfan
community, and a public relations effort
should be conducted to improve the image -
of the court in the conmunity.

B. Training.

1. A1l court personnel shall receive available
trafning in courtroom procedures and opera-
tions and other duties relevant to their
position.

2. All court personnel should receive training
in tribal customs and law.

3. Tralning should be made a mandstory require-
ment for holding a court support office.’
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Legal advisors,

The duty of the legal advisor i{s to advise
the Judges on points of law and to discuss
hypothetical situations.

The legal advisor shall not advise the
tribal judge on the merits of a specific
case,

The tribal court's legal advisor should be
avallable to judges at least by telephone
for day-to-day consultation.

The legal advisor should have knowledge of
tribal law and custom and should have a
worklng knowledge of the tribal language if
it 1s regularly used in eourt proceedings.

The tribal legal advlisor shall not be the
tribal attorney because of conflict of
interest problems,

The tribal judge's independence as a
decision maker shail not be influenced
by the legal advisor.

Lourt clerks.

The clerk shall respect the confidentiality
of the business conducted by the court, and
shall perform the duties of his/her office
in a professlional manner.

if thaere is a sufficient caseload, there
should be separate clerks for the tribal
juvenile court and appellate courts.

The clerk is responsible for malntaining
the records of the court and supervising the
court calendar,

The clerk should be qualifled to perform
the duties of his/her office. The clerk
should have the business skills of filing,
shorthand, typing and the organizatlonal

ability to administer the office efficiently.

The clerk's sailary should be adequate to
attract qualified personnel,

Court reporter.

The reporter's function Is to record all

2“

court proceedings, and to transcribe those
proceedings when required for an appeal or
enforcement of a tribal judgment outside
the tribe's Jurisdiction,

The court reporter should be in the court-
room whenever court is in session.

Probation officer,

1.

Probation officers {male and female) shall
be hired to supervise those persons placed
on probation by the trlbal court, or who are
released from incarceration subject to some
condition, such as enrolling In an alcohol
rehabllltation program.

A separate probation officer should be hired
to deal with juveniles if the caseload is
sufficient. :

Probation officers should have social work
tralning. An understanding of police opera-
tions and tribal customs also ls necessary
for proper performance of probation duties.

Probation officers should be subject to the
control of the tribal court, :

a. They should be required to feport
violatlons of probation to the tribal
Jjudge.

b. They should be required to report
monthly on the progress of thelr cases,

Court administrator.

When the size of a court warrants, a court
administrator should be hired to coordinate
and adminlister the tribal court. Other- -
wise, the functions of the court admlnistra-

" tor can be combined with the court planner

or, If necessary, the chief judge or clerk,
The tribal court administrator should have

- the following responsibitities:

a. Hiring and firing of all court person-
nel except for the tribal judges, under
authorlty delegated by the chief judge.

b. Planning and administration of the
court budget. '
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3.

Court planner.
1.

Prosecutor,

c. Oversjght of all recordkeeping and
reporting.

The tribal court administrator should be
required to have training in the areas of
office and court management.

The tribal court shoyld have access to a
court planner to organize court operations
and plan for the needs of the court.,

The planner should conduct periodic reviews
of court operatiens, suggest alterations

in structure where necessary, and
¥ a8 I f
funding for the court. v PRIy Tor

The tribal court planner shoyld have
responsihility for:

a. Plannlng for the court,
b, Writing federal grant applications,

The tribal court planner should be required

to have trainling in court management and
planning.

The tribe shall hire one or more tribal

prosecutors to present cases before the
tribal court.

The tribal prosecutor should not be under

the supervision or control of the tribai

Judge, and should be sble to act independently.
Hiring and removal for cause should be under

the ultimate authority of the tribal
council.

The judge shall not act as a prosecutor,

The tribal prosecutor's offices should be
separate from the offices of the tribal
judges and from the tribal defenders.

Tribal prosecutors should be required to

receive training in advocacy during thel
term of office. 4 s thelr

Tribal prosecutors should be required to
have an understanding of tribal law and
of tribal customs and traditions.
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J. Defenders and advocates,

1. Tribal defenders shall be available in
sufficient numbers to represent all persons
in criminal prosecutions who request their
assistance and whose financial status
prevents them from retaining counsel at
thelr own expense.

2. Tribal defenders should be required to
receive training in advocacy If they are
hired by the tribe.

3. Tribal defenders should be required to have
a knowledge of tribal.law and tribal custom
and traditions. :

K. Tribal interpreter.

1. In criminal cases a tribal interpreter :
should be furnished free of cost to persons
who require one.

2, Tribal Interpreters must have a good knowl-
edge of both English and the tribal
language.

Explanation

Adequate court personnel are necessary to insure
the proper and efficient working of the tribal court.
A sufficient number of trained court personnel would
help eliminate many of the problems which now exfst in
fndian courts. For instance, a tribal prosecutor and
defender would insulate judges from attempts by persons
to Influence a case. Individual tribal policy and
customs will determine which of the personnel recommended
above should be hired. Costs can be saved by combining
some job functlions when possible. An exampie would
be combination of court clerk and court reporter: func-
tions in one person. A position like court planner *
could be merged with the job of tourt administrator,
performed part-time by a judge or clerk, or shared in
a circuit riding arrangement with several tribes. A.
national entity should draw up model ethilcal standards
for court persennel. :

Practice requlrements.

A. Professional attorneys ‘shall have the privilege
to practice in an Indian court when they have
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qualiflied for admlission to the court, and they
shall be expected to show respact for tribal
laws, customs and traditions,

1. Professional attorneys shall be allowed to
practice in the tribal court in criminal
cases when they have qualified for admission
and are paid by the defendant.

2. Professlonal attorneys may be allowed to
practice before the tribal court in non-
criminal cases.

B. Standards and conditions of admission to the
triba)l bar (attorneys and other advocates)
shall be set by the tribal court or tribal
council. These standards might Include:

. Passage of a bar examlnation on tribal law.

2. Residence on the reservation if a strong
showing of tribal interest is presented.

3. Maximum, fee schedule.

4. Knowledge of the trlbal language if it Is
reqularly used in court proceedings (or
the attorney should be required to hire an
interpreter at his/her own expense).

5. Minimum tralning In Indian court practice.

€. Standards for removal of advocates (attorneys
and others) from the courtroom or from admisstion
to the tribal bar for unprofessional conduct
should be adopted by the court or tribal
council.

Explanation

Standards for allowing advocates to represent
defendants, such-as entrance requirements, will tend
to eliminate Incompetent or unethical advocates from
appearing, and standards for removal will guide the
conduct of those who do appear before the court.
Practice requlrements also may be used by a tribe to
restrict representation by attorneys, particularly non-
Indians, as narrowly as the tribe desires consistent
with the Indtan Civil Rights Act. A national entity
should develop a model bar exam and set model standards
for removal of advocates from admission to the tribal
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Faclilitles.,

A,

Judicial control over faclilities and personnel,

1. The tribal court shall have full control and
authority over [ts facllities and personnel,
without [nterference by other arms of the
tribal govarnment.

2. The tribal court should have authority over
all funds allocated for court purposes.

3. Control over all operations of the tribal
court should be in the hands of the chlef
Jjudge or a court administrator under
authority delegated by the chief judge,

Courtrooms.

1. Courtrooms shall be located where they are
convenlent to most of the tribal population.

a. If the caseload merlts, court branches
should exist full-time in different
areas of the reservation.

b, If the caseload is small but dlstances
are great, court branches that can be
visited on a regular basis should be set

up.

2, A full-tlme court shall include the follow-
ing, although several facilities may be
combined depending on court needs:

a. A courtroom.
b. A special area for the jury.
c. A speclal area for witnesses.
d. Judge's chambers for each judge.
e. Jury deliberation room.
" f. Offices for court clerks.
9. Offices for support personnel.
k., A recording system.

{. Law library research room.

i. Filing system.

k

Typewriters and other necessary equip-
ment.
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D. Court support facilities,
1.

Detention.
1.

Separate detention facllitles (wings) should
exist for men, women, and juvenlles so
that they are not incarcerated together,

An Indian woman should be hired to be
matron In the women's faclilities.

Juvenile detention facilities should be
staffed with trained counsellors.

Cooks should be hired to prepare food and
plan nutrition in detentlon facilities.

|

!
For small tribes or for those tribes with _ 4
small detention needs, contractual arrange- 3 3
ments should be made with surrounding juris- 1 1
dictions (state, county, city or tribal} for . |J
Jjoint use of adequate facilities to house '}
and care for convicted offenders. Indian
facilities are preferred, however,

Court support facilities should be avall-
able to treat persons who are referred by
the tribal court and other agencies on the
reservation.

A treatment center should include the
following programs, depending on the needs
of the particular tribe:

a. Alcohol rehabilitation.
b. Detoxification.
c. Vocational rehabilitation.
d. Family counselling. g
e. Juvenile treatment:
(1} Juvenile center.
{2) Group homes. :
{3) Residence facilities. : i
(4) Foster homes. ]

{8) Shelter home for abused and
neglected children.

f. Mental health center. 4
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So far as possible, all court support
facillties should be designed and tocated so
that all treatment may take place on the
reservation to prevent cultural lisolatlon of
persons being treated. Facllities may be
combined for several reservations which are
close geographically, according to the needs
of each of the tribes.

Whenever possible, a court's sentence
should be deferred subject to satisfactory
completion of a relevant treatment program.

Treatment facilities should include both
live=in and walk-in type facllities,

a. Llve-in facilities should exist for
mental health treatment, juveniles and.
alcoho! rehabilitatlon.

b. Walk-in and home visits should exist
for vocational rehabilitation, family
counselling, mental health counselling
and alcohol rehabilitation.

There should be a sufficient number of
trained gounsellors to handle treatment.
problems arising on the reservation,

a. The counsellors should have some knowl-
edge of Indlan laws and customs so that
they may assist the court in determin-
ing the best sentence for s convicted
person.

b. Counsellors should live on or near the
reservation so that they are famlllar
with the tribal 11festyle.

Library.
‘The tribal court should have & library of

legal reference materjals avallable,

a, These materials should be avallable to
all tribal members and prisoners and
should remain the property of the
tribal court.

b. Materials should include:
(1) All tribal codes and laws.
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{2) NALCJA materials.
{3) Cohen's Handbook of Federal Indlan
lLaw.

(4) AILTP Manual of Indlan Law,
Manual of Indlan Criminal Jurisdic-
tion.

(5) An Indlan law casebook.

{6) Indian Law Reporter, Tribal Court
Supplement.

(?) National Indlan Law Library
Catalogue,

(8) Titles 18 and 25, -United States Code.

(9) Title 25, Code of Federal Regulations.

{10) State codes.
(11) Law dictionary.

{12) Treatises and reference works on
criminal law, evidence, and other
relevant subjects,

2. More extensive library materials may be
tncluded In the library. Such a library
could be shared by several reservations If
the court's caseload does not justify a
full tibrary for each individual court.
However, the judge should have the basic
materials 1isted above available on a dally
basl!s.

Explanation

The tribal court often is handlicapped in Its
efficlency by a lack of facilities. Many of the persons
who come before the court are recidivists and without
adequate treatment facilities there is little hope
of their pattern of appearance before the court being
changed. Because of the prevalence of alcohol related
offenses, effactive alcohol treatment facilities are
especially Important to Indian courts. Inadequate
courtroom and legal faclllties impede provision of a
fair trial of defendants., Finally, tribal control over
treatment §s essential to the maintenance of tribal
authority and the retentlion of tribal culture.

IX, Budgeting.
A. Judge's role in budgeting,

1. The job of budgeting for the needs of the
tribal court shatl be in the hands of the
court administrator, working In coordina-
tion with the tribal judges.

2, The chief judge of the tribal court should
have authority to set prioritlies in budgeting
for the tribal court.

3. In situations where members of the tribal
council or tribal governing body act as
Judges, court operations should be at least
a separate line item In the tribal budget.

B. Sources of funding.

1. A court's sources of funding should be
tdentified well in advance of the budgeting
process. : :

2, Funding for the tribal court shail be
separated from the law enforcement budget
and from the general budget for the trlbal
government . ' '

3. Funding for the tribal court should be of a
long term nature so as to insure job
security, attract qualified personnel; and
give the court assurance-that It will be
able to carry out all of its jurisdictlonal
responsibliities.

k. Adequate tribal court furding should be
assured by the tribal council to prevent
cutoff of funds to the court for political
reasons. :

5. Flnes collected by the court should be used
for tribal court operations, but potential
conflict of interest problems should be
avolded in their allocation. The amount
paid to any court employee should not be
contingent on the amount of fines collected.

Explanation

The budget for the tribal-court must be separate
from law enforcement needs. This will. avoid the
inequity of large allocations being made for '"'law and
order" with little actual benefit accruing to the
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A greater balance needs to be achieved between

the police and the courts on reservations, for each Is
Tess effective in the long run without the other arm of

government being adequate.

Fines ara a good source of

money for the court, but {f judicial compensatlon Is
directly related to the amount of fines collected,
unfairness Is invited.

X.

Data collection and records.

A.

Court of record requirements shouid be mat by
alt tribal courts by maintaining a complete
record of all court proceedings and by being
able to furnish transcripts of proceedings when
needed.

The tribal court should make a tape recording
of all court proceedings as well as a shorthand
or recording backup system to lnsure that there
are complete records.

Proceedings of the court should be kept on flle
permanently.

Transcripts of court proceedings should be
prepared when cases are contested or appealed,

Arrest records should be desligned so that all
data needed by courts and police are collected
on one form,

Files should be kept on a case-by-case basis,
not by a given defendant, to avoid ''rap sheet"
problems,

Explanation
Some states refuse to recognize tribal court

ke R

ir.—"""-.
Tribal law enforcement personnel sh...d
receive mandatory training as soon as
possible after assuming their positions.

2. Tribal law enforcement personnel should be
specially trained to halp them deal with
Juvenlle and domestic relations problems.

3. There should be a speclal training program
dealing with family and juvenile problems in
which court and police personnel partfcl-
pate togather, so they may learn’ to cooper-
ate In preventive legal measures and
alternatives to detentlon in this area.

Special training should be given to tribal

L law enforcement personnel so they may func-

tion effectiveély in courtroom proceedings

-ﬂ by presenting facts in an orderly fashion-
R that will help the Judge reach a decision.
. " This training should include subjects such

0 " as presesntation of evidence, establishing
elements of proof and techniques of giving
testimony, and should be developed and

R presented In cooperation with Indian judges.

B. Tribal law enforcement personnel should have
authority to investlgate all crimes on the.
reservation.

1. Agreements should be made so that tribal
investigative reports will be accepted by
whatever authority has final jurisdiction
over a case.

Triba! law enforcement personnel should
investigate all crimes that occur on the

judgments and orders because the courts are not courts reservation.
of record. Often the problem is inadequate record-
keeping. Records should be kept in case files to avoid
biasing the judge's declsion by disclosing a defendant's
complete past history every time a defendant appears in

court.

Explanation

Although law enforcement is an area of reserva-
tion government which is not part of the tribal judi-
cial system (see part I-E), it has a direct effect on
the efficlency of the court system in dispensing Justice.
The tribal courts cannot work well if the police do not
fupction effectively In areas that affect the operations
of the court, and this section contains recommendations
to improve the relationship between the courts and
the police.

X1. Court-police cooperation.

A. There should be sufficient tribal law enforce-
ment personnel to deal with all criminal prob- k
lems on the reservation. §
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Chapter 5

A Five Year
Plan for Support
of Indian Courts

The National American Indian Court Judges Assoc-
fation has prepared a five year plan of program support
in the hope that what has been learned during the Long
Range Planning Project can provide the backdrop for con-
structive action. The plan [ncorporates the findlings
of the RAICJA's year long study which are discussed in
Chapters 1 and 2 of this report. The elements of the
plan attempt to rect!fy problems identified as weaknesses
of Indian courts in Chapter 3. And the plan provides the
means for realizing the objectives of the Model Standards
for Indian Judictal Systems in Chapter 4.

The plan Is directed principaily at federal
agencies whose action Is required to provide funds to
make it work. Many tribes can provide funds for opera-
tion of thelr own courts, but uneven tribal funding has
been identified as a serious problem that should be
rectified by federal provision of all the basic elements
of Indian law enforcement and Judiclal systems.' Con-
sistent with the policy of Indian self-determination,
this Is best done by federal contracts and grants to
tribes In response to thelr requests. Tribal funds
shouid be spared for other needed projects. If they
are to be used for courts, it should be for programs
or facilities which go beyond the "hasics."

It follows from the historical development of
Indian legal systems and the special relationship between
tribes and the United States that the federal government
should be seen as the primary source of Indlan court

lBureau of Indian Affalrs, Indian Reservation
Criminal Justice Task Force Analysis 1974-1975, at 81,
1975) (hereinafter "BIA Task Force Analysis''},
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funding. !n mahy treaties, and as an element of its
trusteeshlp, the federal government has assumed an
obligation for the maintenance of law and order within
Indian reservations. Since the mid-nineteenth century,
Indlan courts have heen the chosen mode of administer-
ing Justice on reservations. These courts snd tha
federal courts share responsibility for adjudlcating
most matters arlsing in Indian country. Congress has
imposed standards which must be met by Indlian tribunals,
notably through the Indian Civil Rights Act.?2 And in
interpreting this legislation federal! courts have
required expansive changes In [ndlan court systems, such
as the presence of prosecutors3 and the development of
appellate processes.’ Given the pervasive federal role,
the trust relatfonship, and the limited financial means
of Indian tribes, It seems clear that the federal
government must be prepared to shoulder the burden of"
paying for Indisn courts.

Although this project was commissioned by the
Bureau of Indlan Affalrs, Its recommendatlons are not
meant exclustvely for the BIA. Many other federal
agencles provide support and funding for Indian courts
and the NAICJA does not presume that any one agency
should or should not be responsible for particular
programs or expenditures. This must be worked out
among the agencies themselves as discussed In'the recom-
mendatlon concerning Interagency coordination. Thus,
recomnendations are addressed generally to 'federal
agencies.*

It Is not enough for federal agencles to act
alone. Most of the recommendations im the five year
plan require actions by tribes and Indian organlzations.
Most components of the flive year plan will not be
launched without Initiation of action at the tribal
level. Even when federal monies are budgeted by the
agenclies and appropriated by Congress, the tribes must
request and utilize them under their own plans.

225 u.5.¢. §1302.

Jwounded Knee v, Andera, his F.Supp. 1236 (0.
$.b. 1976}, : -

hgi. Low Dog v. Cheyenne River Sioux Tribal
Court, Civ. No, 69-2IC (0. S.D. 1969).




. The needs of Indian courts and the best methods
of satisfying those needs are best defined in terms of
Indlvidual tribes. It Is obvlous to any observer of
Indian court systems that each tribe has unique '
characteristics which render unreliable most generaliza-
tions. But the recommendations that follow apply to
most Indian courts. Of course, the degree to which each
recommendation fits a particular tribe only will be
determined as the needs of that tribe are examined.

Wherever possible, this study has assumed that
programs should be run at the tribal level, but some
recommendations simply are more econcmically and
practically obtainable if addressed natlonally or by
groups of tribes, Accordingly, several national-scale
programs are included.

A brief explanation of the reasons for recommenda-
tions precedes them. The actions required, the time
involved, and some estimated costs follow each set of
recommendations. The cost projections are based on the
bast information now avallable, but should be con-
sidered only "ball park' figures. They do not take
account of probable inflatlon and do not consider growth
either in the number of courts® or in the business of
Individual courts. Obviously, the cost projectlons
should be revised as newer and better Information is
available.

Individual Court Needs Assessment

The Long Range Planning Project has attempted to
identify needs which are common to virtually all court
systems, but Tt has not produced a definition of any
individual tribe's needs. A close look at the court
system of every tribe must be undertaken. This should
not be in the nature of an outside "study," but rather
should be initiated by tribes themselves,

A needs assessment is required to determine what
must be done to make each court more capable and

SA total of 110 courts is used in making projec-

tions, although 134 tribes now have court systems. The
reason is thct about 25 small tribes combine all or
some aspects of their court operations with other
tribes. This is being considered by several others.
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efficlent, to enhance its Image, and to respond to
changing demands .6 Specifically, an assessment of

needs is necessary to determine the requisite financial
and technical assistance and the needed internal changes
in order for the tribe to satlsfy the Model Standards
for.!ndlan Judicial Systems in Chapter 4. This is the
first step in realizing the goals of the model standards.

The model standards in the hands of a planning
team must be tailored to the objectives identified for
a particular tribe. The Long Range Planning Project .
has récommended that four model courts immediately
undergo a thorough needs assessment and subsequent
implementation of applicable model standards (Chapter 4).
Every other tribe in the countiry that so desires ought
to have sufficlent funds available to undertake a
similar assessment of needs.

The needs assessment .process, like that
recommended for the model courts, involves a planning
team. The team would be coordinated by a national
Indian court planner assoclated with the Natfonal
Indian Judiciary Research institute (NIJRI), the crea-
tion of which Is recommended below. The planner would
organize teams and would facilitate thelr work on
particular reservations. As a member of reservation
teams, the N!JRI pilanner would bring an understanding
of the meaning and rationale of the model standards and
knowledge of their implementation by other tribes. The
experiences of the four model courts should be espe-
ciailly valuable to tribes.

At each reservation, one person should be .
charged with the responsibility of obtaining information,
getting people together, and generally. facllitating the
needs assessment/planning process. This person would
ba the primary reservation contact for the NIJRI court
planner. 1t Is anticlipated that.the reservation court
planner's function would consume less than full-time,
but because of the importance of the function, duties
ought to be separately defined and provision made: in

6Accord, American Indian Lawyer Training Program, .
Inc., indian Self-Determinatiop and the Role of Tribal
Courts, at I11-112 “97_7‘ {hereinafter VAILIP Report").
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the court budget so that adequate time can be devotaed

to planning and to training for planning duties., A court
clerk, Judge, or other person attached to the court

would be a likely candidate for the duties of court
planner. On the larger resarvations, 1t may be dater-
mined that the job of court planner should be full-time,

In addition to the reservatlon court planner,
other members of a tribe's planning team should include:

schief tribal judge

stribal leaders

stribal planner

emembers of relevant tribal committees (such as
judiclal, law and order, and legislative
commi ttees)

®BIA area judiciatl officer

sother personnel considered approprlate by the
tribe (e.9., court clerk, attorney)

The following persons should be avallable to the planning
team in an advisory or consultatlive capacity:

oLEAA tndtan criminal justice planner for the
region

eindian court judge from another tribe In the
reglon

especialists capable of assisting the trlbe
with partleular problems

The BIA, through Its Divislon of Judiclal Ser-
vices and its area Judicial officers, should encourage
tribes to initiate planning for thelr courts by tribal
budget requests. The NIJRI, and particularly its
personnel working on court planning, should also seek
to interest tribes in the development of training
programs for court planners.

Once a tribe is funded for the recommended needs
assessment, the reservation court planner would estab-
lish contact with the NiJRIl planning staff. The NIJRI
would then dispatch a person to the reservatlon. He/she
would explain the purposes and methods to the tribal
council and court personnel and, together with the
reservation court planner, would heip organize the
planning team. The model standards would be introduced
for consideration by the particular tribe. Obviously,
the procedure (o be followed on each reservation would
differ according to the relative development and

sophisticatlion of individual courts. The first visit
wlll enable the planner to tailor the needs assessment
process appropriately. After this he/she would arrange
for the outside members of the planning team, The NIiJR!
planner would return later to the reservation for several
days with the team. Ouring this visit the team would
identify specific programs needed to give the court

the ability to satisfy the model standards {insofar as
the tribe wishes to do so) and to make other changes

to address any special problems. As follow-up to the
visit, the NIJRI planner and the reservation planner
together would compile a report and budget supporting
these programs. If technlcal assistance were needed?
the planner would attempt to direct the tribe to the
appropriate people. Of course, other visits by the_ .
planner or the whole team could be arranged if the tribe
desires.

The neeads assessment is only the first step in
court plann!ng,? and must be followed by Implementation
of needed programs. A portlon of tribal budgets should
be devoted to ongoing planning by maintaining the Job
of a part-time reservation court planner. This w{ll
help assure proper implementation, enable evaluation
of resuits of programs, and ailow an assessment and
respond to new and changing needs. The NIJRI planner
and the planning team concept would continue to be used
to assist in these purposes.

Certainly the greatest need for Indian cour: .
planning will occur during the next five years, as this.
five year plan is implemented and the model standards.
are introduced Into practice. But the need for planning
resources |5 constant and ought to become a reguler
part of tribal and federal budgets. Indian courts must
anticipate responses to changing demands. For instance,
as Public Law 280 jurisdiction Is retroceded by states,
as tribes assume Jurisdlction over non=Indians and
felonles, and as the limits of indian country are
redefined as a result of federal court decisions, there
can be major changes in the size and nature of court
business. Less remarkable developments alsc shape the

?See National Center for State Courts, Planning
in State Courts: A Survey of the State of the Art

{1976).
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néeds of Indian courts. The fact that needs agsessments
undertaken in the near future will be based on data and
statistics now avalilable makes them inherently impre-
clse. As dliscussed elsewhere in this report, present
data is woefully inadequate. As more is known about
the work of Indian courts—how many cases and consulta-
tions ‘are handled, how long it takes for certain types
of matters and for general court administration, what
equipment and facilities are used, and what the capaci-~
ties of caurts are—judicial needs can be more readily
determined relative to type and volume of business,

As more accurate information becomes available, needs
and plans for satisfying them will have to be re-
examined. It (s Itkely that as courts improve they
will attract more activity, thereby increasing their
needs. A planning capability is needed to adapt court
programs to these changes. !t is not anough to develop
plans after the fact, because the time Tag In federal
budgeting will cause a delay of two to three years.

The process of constant modification of court
plans involves an assessment of pending and recent
changes in tribal and federal law, analysis of court
decisions, and projections of potential court business:
The NIJR! court planner could aid indlvidual courts In
this process.

The HIJR1 planner also should attempt to assist
federal agencies in anticipating changes which may make
new or expanded Indian courts necessary. For Instance,
a tribe in a Public Law 280 state may not have any
court or court planner because of its {imited Jurlsdic-
tion. But If retrocession by the state where the tribe
is located appears likely, the NIJRI planner can assist
in. the development of contingency plans for establishment
of new courts. Similarly, contingency plans should be
made where major cases or administrative issues are

which may change Indian court needs
(e.g., fishing rights cases). Recently the Interior
Solicitor ruled that the Cheyenne-Arapahoe Tribes and
the Absentee Shawnee Tribe of Oklahoma have jurisdiction
over ¢civll and criminal matters on extensive allotted
Tands,” The determination makes the tribes eligible

8Hemo_randum from Assistant Selicitor, Division

of Indian Affairs, U.S. Department of the Interior, to
Chlgf, Division of Law Enforcement Services, dated

: |'.
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for federal assistance and it is approprlate for them
to establish court systems. But there was nelther
contingency pre=planning nor is there any avenue for
planning in response to the decisions. A role for a
national Tevel Indian court planner to aid the tribes
and the federal agencles is apparent.

Recommendations

1. Every tribe should develop a comprehensive
needs assessment for meeting the Model Standards for
Indian Judicial Systmes (Chapter 4).

2. Funds should be made available to every
tribe requesting them to begin and cbnt!nue.a planning
process, elther as a special item in the tribal budget
or by means of a Public Law 93-638 contract.

3. The National Indlan Judiciary Research
Institute should receive sufficient funding to operate
a court planning unit,

Action Requlred

Federal agencles—must budget for planning in
each year and respond to tribal requests pursuant to
their plans. |Importantly, the agencies must encourage
tribes to embark on the needs assessment process. The
budget requirements found elsehwere in this plan are
subject to revision as tribal plans are developed.

Tribes—must initlate requests for funds to begin
and continue the planning process by requesting and
budgeting sufficient amounts of money. They must work .
di1igently on plans and then take action (including _
internal changes, budget requests, and seeking technical
assistance) to realize those plans.

NIJRI—should establish and maintain a court
planning and evaluation program, devetop lists of

" resource persons, and encourage tribes to build their

planning capabillties,

(footnote 8 continued) )
Nov. 16, 1977; létter from Acting Associate Solicitor,

Division of Indian Affairs, U.S. Department of the
Interior, to F. Browning Pipestem, dated Nov. 16,

1977.




Tlme Required

Each tribal needs assessmant should not take over
one year to complete. All tribes should be able to
finish their inltial plans within five years, with about
one~fifth of all tribes undertaking a needs assessment
each year. Planning should be an engoing program for
individual tribes. The NIJRI would be a continuing
source of assistance and guidance with court planning,

Cost

Tribal Needs Assessments
Small Courts? {up to 1,000 cases/yr.)
Reservation court planner

{1/ time x $10,000) $ 2,500
Consultants (3 x 4 days x $100) 1,200
Travel and per diem (4 trips x $400) 1,600

. Total $ s » 300

Medium Courts?d {1,000-3,000 cases/yr.)
Reservation court planner

{(1/h time x $10,000) $ 2,500
Consuitants (4 x 4 days x $100) 1,600
Travel and per diem (§ trips x $400) 2,000

Total $ 6,100

Large Courts? {3,000+ cases/yr.)

Reservation court planner

(172 time x $10,000) 5 5,000
Consultants (5 x 4 days x $100) _ 2,000
Travel and per diem {6 trips x $400) 2,400

Total $ 9,400
Totals
Smal) courts ($5,300 x 75 courts) $397,500
Medium courts ($6,100 x 26 courts) 158,600
Large courts ($9,400 x 9 courts) 84,600
Total $640,700

$640,700 divided by 5 years = $128,150/yr,

9CIassifica;Ion of courts as small, medium or
large and the numbers of such courts are based on figures
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Small Courts

Subsequent Years' Court Planning

Reservation court planner

(174 time x $10,000) $ 2,500
Consultants (2 x 3 days x $100) : , 600
Trave! and per dlem (3 trips x $460) 1,200

. Total $ 4 ’ 300
Medium Courts ) '
Reservation court planner

{1/4 time x $10,000) $ 2,500
Consultants (2 x 3 days x §100) 600
Travel and per diem (3 trips x $400) 1,200

Total 3 ﬁ,390
Large Courts ' :

Reservation court pilanner .
{1/2 time x $10,000) . : $ 5,000

Consultants (2 x 3 days x $100) . 600

Travel and per dlem (3 trips x $400} - . 1,200
Total - $ 6,800

Totals ' )

Small courts (54,300 x 75 courts) . 1§322,500

Medium courts ($4,300 x 26 courts) _ 111,800

Large courts (6,800 x 9 courts) 61,200
Total $495,500

$495,500 divided by 5 years = SSS.IOO/gr.

Costs of the NIJRI court -planning component are
inctuded under the Natlonal Indlan Judiciary Research
Institute recommendation fn this chapter. :

' obtained in the reservation visits by the NAICJA Long

(footnote 9 continued) )
in the AILTP Report, supra note &, modifled by data

Range Planning Project, and by other avaitable informa-
tion and estimates. : oo .
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Surpmary of Costs

Year |

Tribal needs assessments (one-fifth

of all courts each year} $128,140
Subsequent years' court planning

(phased in after needs assessments

complete) ¢
Total $128,140

Year 2
Tribal needs assessments 128,140
Subsequent years' court planning 89,100
' Total $227,240

Year 1 .

Tribal needs assessments $128,140
Subsequant years' court planning 198,200
Total §326,340

Year &
Tribal needs assessments - 128,140
Subsequent years' court planning 257,300
Total - $425, 440

Year 5
Tribal needs assessments $128,140
Subsequent years' court planning }96.400
Total $524 540

After the fifth year, all initial court needs

assessments should be complete and every tribe should be

budgeting planning annually at a total cost for all
tribes of %495,500 per vear.

Tribal Legislation

Revisions in tribal law would be a tremendous aid
in the administration of Indian justice. In some cases
this requires amendment of tribal constitutions. In
others it demands rewriting codes, codiflcation of now
unwritten tribal laws, or promulgation of new codes for
subjects not now covered.
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As dlscussed in Chapters 2 and 3, the jurisdic-
tion of some tribes is limited by their own organlc law.
Some constitutions or codes restrict tribes from exer-
cising jurlisdiction over certain persons {e.g., non-
members, non-Indians), leaving a gap in the courts'
abillty to apply tribal law to all persons within thelr
Jurisdiction. Many tribes have no provision allowing
them to assert jurisdlction over certain subject matter
(3;2., majer crimes, probate of personal property). And
very often the limits of tribal ‘territorial jurlisdiction
are not stated In any single place; law enforcement
officers and courts have the unenviable task of piecing
it together from treaties, executive orders, federal
statutes, agresments, court decisions, and maps. -

A maJorlty of tribal codes are simply reitera-
tions of the Code of Indian Tribal Offenses in the Code
of Federal Regulations, part 11, Hany subjects not now
covered by codes should be included in tribal statutory
law by adding new sectlons and separate codes. . Further,
the Code of Indlan Triba)l Offenses is largely a reflec-
tion of non=Indian legal concepts carried over from
the time of external rule by the federal government. As
such, it has little relation to the values and tradi-
tions of the tribes to which It applies.

Tribal codes are notoriously laden with cutmoded
laws. Crimes such as §1licit cohabitation, fornlca~
tion,10 malicious gossip, crime against nature, and
indecent exposure are found in many.codes. - Some are
simply antiquated; others probably would be unenforce-
able in most circumstances because of thelir vagueness.
Many of these purported crimes are not considered
criminal conduct under the tribes' values, but are
holdovers from the misslonary era in which an alien
morality was Imposed on Indians by using Indian justice
systems. Removal of laws which do not reflect current
tribal values and those which result in overcriminaliza-
tion of conduct is an important part of code revision,

Alt tribal laws, whether or not based on the Code
of Indian Tribal Offenses, should be examined to deter-
mine to what extent they can be changed to reflect
better the customs and traditions of the tribe and
community. The Long Range Planning Project found that

VOp.g., 25 C.F.R. §811.60C, 11.61.
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on many reservations there Is little respect for Indian
courts. Integration of tribal values as expressed in
customs and traditions should Increase respect for
courts and law. The unlqueness of the situation, laws
and values of reservation Indlans Is one of the most
forceful Jjust!flcations for maintaining separate Indian
courts. Resort to state and federa) law and codes
based on non-tribal values ercdes this important
rationale for Indlan judicial systems.

Tribal legislation providing for reciprocal
arrangements with other Jurisdictions should be con-
sidered. This will help further the impact and reach of
tribal law and Indian court judgments, and prevent
reservations from becoming havens for lawbreakers from
elsewhere. Appropriate legislation includes acts
enabling reciprocal recognition and enforcement of
Jjudgments, extradition arrangements, and cross-
deputization of law enforcement officers with nelighbor-
ing tribes, states and countles,

Tribal legistation covering a range of matters

not now included In tribal law would make dispute resolu-

tion and the regulatlon of antisocial conduct falrer,
more efficient, and more effective. Some areas In which
tribes might consider legisiating Include:

edomestlc relations

eprocedures for dealing with Juveniles

eadoption and termination of parental rights
sregulation of water and other natural resources
eshunting and fishing regulation

etraffic

eprobate procedures

sdefinitlons of tradltional crimes

tn the past, tribal law codification and revi-
sion has been dominated by non-Indian attorneys. The
process should Tnvolve the Indian court judges who must
apply the law, offlclals of the tribe who enact and
enforce it, and elders of the tribe whe know tribal
customs and traditions. Technlcal assistance from
anthropologists, experts In tribal customs, attorneys
and persons knowledgeable in law revision is also help-
ful. To assure adequate responsiveness to reservation
needs and tribal values, codification and revision of
tribal laws should be closely controlled by the tribal
council or a special committee, but not by outsiders.
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The proposed Natlonal Indian Judiciary Research
Institute should assist in the task of law revision. Its
staff would consult with tribes and draft model laws
and codes. In additlon, the NIJRI would be able to
refer tribes to persons with the skills necessary to
furnish technical assistance especlally needed by them,
As tribes require subsequent law revision and updating,
they would be able to call on the NiJRI staff for
asslstance and referral to experts. :

in additlon to a need for codification and law
revision, access to tribal laws must be improved.,
Many codes are not published and available to tribal
members and others who are affected by or interested
in them. Under these circumstances, persons subject to
triba! laws do not have adequate notice of them. All
laws should be published In an easy to read format with
sufficient copies available to tribal members, other
tribes, the BiA, the NIJR!, and others concerned with
tribal law, An advantage of publlshed tribal codes is
that other tribes can use them to fill gaps in their
organic law.

Tribal laws should be printéd in volumes which
can be supplemented, such as the locse leaf format
used by the Navajo Nation. Most tribes do not now
requiarly supplement their codes so that pRrSONS can
determine the laws which are currently in effect. !n
fact, judges on many reservations compiained that they
have been embarrassed by fearning of a change in the
law as they were called upon to apply it from the bench.

As with statutory law, there is a substantial
advantage in having tribal decisional law published and
available. This can be facilitated by training Indian
court judges In decision writing and publishing an
Indian court reporter containing written decisions.

Recommendat fons

1. A Public Law 93-638 contract for study and
revision of tribal constitutions and codes should be
available to every tribe.

2. Access to technical assistance in law
revision should be available through the NIJRI propased
in this five year plan.

3. Tribal laws should be published, regularty
supplemented, and available to intarested persons.
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Actrun Required

' Federal agencies—for the next five years must
budget funds to be available to tribes for law revi-
sion, and should urge tribes to utilize such funds,

Tribes—must request funds to carry out the pur-
poses of this recommendation and must undertake the task
of law revision.

NIJRI—must include a person on its staff to
assist tribes by directing them to approprlate consul-
tants and advisors, and to aid directly with reforms
needed in tribal law by developing model codes and
advising individual tribes. It should be a function of
the H1JRI to let tribes and thair leaders know the
importance of tribal law revision.

Time Required

It is anticipated that it will take some time for
all tribes to become interested In revislon of their
laws. It need not take longer than five years for all
tribes to undertake the task if they so desire. For
planning purposes it Is reasonable to assume that
approximately one-fifth of all tribes will undertake
the task each year for five years.

Cost
Law Revision {typical contract)

Consultants (attorneys, elders, law
revision specialists, anthropologists,

etc.) (4 x 20 days x $90/day (average}) § 7,200
Trave! and per diem (8 trips x $400) 3,200
Printing and binding - (500 copies x $10) 5,000

Total $ 15,400
$15,800 x 110 tribes = 51,694,000
$1,634,000 divided by 5 years = $358,800/yr.

Supplementation
500 copies/tribe x $2/yr. = $1,000/tribe/yr.
$1,000 x 110 tribes = $110,000/yr.

Costs of the NIJRI law revision assistance are
included in the NIJRI budget at page 184.
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Cost'Summarx

Year |
Law revision (one-fifth of all courts
each year) $358,800
Supplementation (phased in as laws are
revised} _ - ]

Total $358,800

Year 2 .

Law revision $358,800.

Suppliementation 22,000
Total - $380,800

Year 3 ’

Law revislion $358,800

Supplementation 44,000
Total sho2,800

Year 4

Law revision $358, 800

Supplementation . 66,000
Total . s$h2h 80O

Year &

Law revision $358,800

Supplementation __88,000
Total $446,800

After the fifth year all codes should have been
revised; supplementation costs then should remain level
at $110,000 per year. '

Facilities and Equipment

Minimum court facilities vary according to the
amount and type of court business and the tribal
desjres, Economics dictate that courts handling less
than 500 cases annually consider consolidating opera-
tions with other tribes. But factors such as cultural
differences and great distances between tribes may
milltate in favor of a separate court.. Thus, no cate~
gorical formula can be prescribed. '
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It Is important that courts be located convenlently ; ) Time Required _
for most people, To the extent possible, a tribe ought : 1 —relegnrec
to choose sites for courts which are accessible by most _ i Needs can be ldentified within the scope of the
of Its population. This may mean small court facilities - i Indlvidual needs assessments (one year per tribe; five
at several locations, served part-time by a circuit : years for all tribes). Satlsfaction of those needs can

riding judge. The courtroom facilities and equipment : :_ﬁ follow as rapidly as resources are provided and

optimally needed by a court with at least one full-time utilized,
judge are described in the Hodel StandaT?s for Indlan .
Judlcial Systems, part VIIi, Chapter 4. g Cost

Detention facilities should meet standards of : "3 The cost of recommended triba) needs assessments
space, health and safety, exercise and recreation, food Is estimated above on page 154, After specific needs
preparation, sanltation facllities, and security. _ are known, costs of facilitles and equipment can be
Saparate facilities, or at least separate wings, L determined. Current agency budgets {for the next two

should be provided for women and juveriles. A thorough 3 or three years) should set aside a lump sum at least
survey recently concluded by the BIA identifies current y -1 equal to budgets for the last vear or so. Subsequent
needs and related costs.!2 As with court facilities, 4 e budgets, and use of the funds set aside, can be based
detention facilities may be used most economically by ; :f on the results of the needs assessments.

more than one tribe or other (city, county, etc.} : . : .

government through a cooperative arrangement for shared 3 Court Related Services

use. Indian tribes have a severe need for speclal -

The greatest need of Indfan court systems
nationally and on most reservations s for facllitles
and programs for persons whose detention in jall may be
inappropriate, suth as Juveniles and alcoholles. -

treatment facilities and programs for juveniles and
alcoholics which s discussed in the next sectlon.

Recommendation

The needs assessment recommended in this five A recent federal district court decision states

year plan should address individual tribal needs for ] ; that it is the responsibility of the federal government |
court facilities and equipment. Sufficient budgets for . ] to provide adequate care for an insane reservatlon Indian.!3.
such needs should be programmed into the next possible A k- The duty could logically extend to chronic alcoholics

and to children in need of care or superviston. The
government's response should not await a challenge, such
as a writ of habeas corpus to the federal court under
the IndTan Civil Rights Act.

funding cycle For each tribe.

Action Required

Federal agencies——must respond to tribal needs

with appropriate funding and ather assistance. 1 ﬁ: Alcoholics

Tribes—must identify needs for facilities and : 1 Public drunkenness or variations of that
equipment, consider ways to use them economically, and 3 | offense, such as disorderly conduct and driving while
press for acquisition of those they need the most. . 4 intoxicated, are the most common offenses handled by

tribal courts. As discussed in Chapter 2, virtually

1 : - all crimes handled by Indian courts are alcohol related.
See also AILTP Report, supra note 6 at 114, ] g An zarly purpose of Indian courts was liquor centrol.

12y ireau of fndian Affairs, Inventory of Law ] : New the courts exercise general jurisdiction but stil}

Enforcement Facilitles on Indian Reservations and Cost
Estimate for Renovation and Construction (1977).

Buhite v. Califano, 437 F.Supp. 543 (D. S.0.
1977).
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deal -constantly with alcohe! problems. The modern
response of Indian courts to these problems should be
analyzed, It behooves tribes and interested govern-
ment agencles to question whether the usuval response

of criminal justlce systems is appropriate with offenses
which have as their principal vietim the perpetrator.

Alcoholic treatment methods and facilities must
be reexamined, and their effectiveness, success, abuse,
and practicality must be evaluated. It is clear that
the approach of law enforcement and courts (both Indlan
and nan-Indian) to alecochol related offenses has been
ineffective. The federal government and the tribes
should place a high priority upon davelopling new methods
for responding to alcoholic offenders. As alternatives
to "revolving door pracessing of alcoholics through the
law enforcement-court-jail system are proposed, they
should be tested in practice and impiemented where they
show promise. The considerable expense of new services
and the necessary facilities and programs to support
them can be justified if the present burdens on the
indian justlice system will be relieved significantly.

Juvenlles

Most people on reservations today are under
age 18. MNevertheless, little special attention has
been given to the resulting impact on indian justice
systems. Courts lack procedures for dealing both with
children who have violated the law and with those who
are in need of protective services. There Is an
absence of facilities, programs and personnel to assist
the courts in the disposition of jurﬁniles. This study
proposes, as did a 1975 8l1A report, that every court
have available the services of a probation officer.
Budgets Included in the personnel recommendations include
provision for an appropriate number of officers for
varjous size courts.

it is well established that housing juveniles
who come into the custody of the court with adult
criminals can be highly destructive. Further, it may be
offensive to Indian Civil Rights Act guarantees of due
process and freedom from cruel and unusual punishment,

l!'Bll\ Task Force Analysis, supra note | at 84,
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It is desirable that Juvenlle facilities be In reasonable
proximity to the reservation where soclal and cultural
allenation is less llikely, if their use is to be In

the best interests of the children held there.

. Preventive programs, which intercept youths
before they entfr the criminal justice system, are the
most promising. 5 Provision of jobs, educational and
recreational opportunities, counselling for children
and parents, and other attempts to divert children
away from the courts by eliminating root causes of
antisoclal behavlor hold out the greatest hope for
success.

The development of programs for juvenlles is a
very high priority. Federal agencles should support
an overall study of the problem, with the objective
of recommending new solutions and programs.

Recommendations

1. An alcoholic offender planning project,
directed at finding better and more effective ways for
the Indlan criminal justice system to handle alcoholic
offenders should be funded and begin at once. The
project should include a search for new methods to
deal with causes and results of alteohol abuse and plans
for implementing new programs at the tribal level,

2. A Juvenile Justice survey and planning
project addressing Indian court procedures, facllities
and personnel for handling and disposition of children,
and methods for preventing encounters batween thea
courts and Juventles should be funded and begin at
once.

3. As programs are proposed and tribal needs
Identifled by the projects proposed above, there should
be rapid impiementation to provide the needed programs
and faciifties.

Action Required

Federa! agencies—must provide funds for the
recommended projects, preferably from existing

ISEEE American Indian Law Center, New Approaches
to Juvenlle Justice {1977).
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appropriations to avoid delay. Agencies must respond
later with funds adequate to provide needed programs
and fFacilities.

Tribes—must cooperate in the recommended plan-
ning processes and place high priority upon obtalning
needed factlitles and programs,

Time Required

‘ The alcoholic offender planning project and
juvenile justice survey and planning project can begin
at once if funds can be found within existing agency
budgets. They should be concluded in two years. Once
programs are proposed and tribal needs assessed, imple-
mentation can be as fast as available funds and tribal
action permit.

Cost

The alcohellc offender planning project and the
juvenile justice survey and planning project each
should be funded at a level of at least $100,000 a year
for two years. The programs they recommend undoubtedly
will be costly and their inclusion in future federal
budgets should be anticipated.

Personnel

The most important ingredient of a good court
system is its staff. The need for qualified, trafned
judges and other court personne!l is discussed in
parts V¥ and VI of the Model Standards for Indian Judi-
cial Systems, Chapter 4. Some guidelines follow for
basic court staffing.

Small courts (under 1,000 cases/year)

judge

associate judges (part-time)

clterk

' prosecutor

defender (part-time) _
probation/parole officer {one-half time)

Medlum courts (1,000-3,000 cases/vear)

chicf judge
associate judges {full and/or part-time)
chief clerk

deputy clerk

prosecutor

defender (part-time)
probation/parole officer

. Large courts (3,000+ cases/year)

chief Judge .

associate judge for each 2,000 cases over 1,000
cases/year

court administrator

chief clerk

deputy clerk for each branch court or each 3,000
cases/year over 2,000/vear

secretary for each 3 full-time judges

2 prosecutors plus | additlonal prosecutor .
for each 3,000 criminal cases/year in excess
of 5,000 :

defender plus 1 additional defender for each
3,000 criminal cases/vear in excess of 5,000

2 probatlon/parale officers plus 1| additional
officer for each 3,000 criminal cases/year in
excess of 3,000

The recommended positions and numbers should’
provide an adequate staff for court operations. However,
as Individual tribes identify their attual court needs ,
they may call for different or additiona! personnel.
Thus, staff estimates included in this recommendation
are only a foundation upon which federal budgets can
be based, subject to revision to adjust for actual
tribal needs, .

The basic staffing patterns used here are pre-
dicated solely on the number of cases handled annuaily.
They assume an even distribution of cases throughout
the year and a high number of guilty plea dispositions.
The sizes of court staffs needed in practice will vary
based dpon:

ecaseload _

ehature of cases handled

snumber of cases resolved short of a full trial
{such as by guilty plea, mediation, etc.)

snumber of jury trials

enumber of appeals

sland area

sdistance

sphysical limitations of facilities
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The basic formula also may need revision as its
premises are tested. As more coalition courts are
established, overall court personnel needs of the
affected tribes may drop. But these staff reductions
probably will be more than offset by plans of other
courts which identify needs beyond the basic formula,
Departures from the formula will be necessary with
growth of caseloads, more accurate data collection
methods, and expansien of tribal jurisdiction.

Igdlan courts have a pressing need for appeliate
judges.! Because appellate systems may vary from a
full-time panel for some large tribes to use of a
part-time coalition appeals court by sevaral tribes,
sppellate court needs have been included In the staffing
pattern and budget as assoclate judgas. Probably all
courts, except possibly the very largest, will have
several associate judges. This has a number of
advantages: one or more Judges can be limited to
appeals; replacement of a judge related to a party with
an unrelated judge will be easler; substitute judges
will be more readily avallable for judges who are over-
w?rked, attending training sessions, 111, or on vaca-
tion.

Prosecutors and defenders are included in the
proposed staffing pattern for convenience in budgeting,
although it is recognized that they should not be
considered '"staff' of the court In the same sense as
court employees who are under the judge's supervision.
The need for these positions 1s discussed In Chapter 2,
Other observers have pointed out that tribes are quite
aware of the need,1?

The .recommended staffing pattern inciudes court
clerks for whom the need is great. Probatlon and
parole officers can be fundamental to falr and effective

16See BIA Task Force Analysis, uEra note 1 at
95; and American Indian Policy Review Comm'n, Report
on Federal, State, and Tribal Jurisdiction, at 143-150

{1976},

|7BIA Task Force Analysis, supra note 1 at 95;
AILTP? Report, supra note 6 at 112,

]sAILTP Report, supra note & at 112.
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dispositions in criminal cases and should be available
to every court.19 This Is especially important as an
alternative to Incarceration in juvenile cases. Ideally,
both male and female officers are needed. Tribes may
wish to split a poesition between two or more part-time
officers, at least one of whom Is a female. Tralning
proyrams for probatlon officers are needed, Probation
and parcle officers should receive no-less in salarles
and benefits than they would get as police officers.

The economlcs of small, rura! courts are diffi-
cult. A court simply cannot exist without some basic
staffing. Good administration, judicial impartiality
and better adherence to due process raquirements are
all more likely in a court where there is a full-time
judge and clerk. The need for a prosecutor has been
pointed out by at least one federal district court,
And, notwithstanding the fact that the. Indian Civil
Rights Act does not specifically require counsel to be
furnished to indigents without charg considerations
of equal protection andd due process4Z suggest that
Indigent defendants ought to be provided wlth free
defense counsel {tribally licensed advocates or profes-
sional attorneys) as in state and federal courts.

A basic court staff is imperative given the
congressional dedication to the existence of falr
Judicial forums for Indians. The fact that the cost
per case may seem high is a necessary evil. Fairness
and effectiveness dictate that courts exist and operate
closely enough and frequently enough for persons subject
to their jurisdiction to have ready access. Tiris simply
means that many Indlan courts will operate at less than
the optimum size, notwithstanding resulting diseconomies,

"81A Task Force Analysis, supra note | at Bh-B5.
20, 5unded Knee v. Andera, supra note 3.

2lsee 25 U.5.C. §1302(6).

2See 25 U.5.C. §1302(8).

235ee Argersinger v. Hamlin, 407 U.5. 25 (1972},
But see Tom v, Sutton, 533 F.2d 1101 (Sth Cir. 1976).
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The problem of relatlve costliness 1s shared by other
rural courts,

There are some possible solutions for the dis~
proportionate costs of small courts, Whenever the
caseload and schedule of a court permit, personnel
should be retained and used on a part-tlime basis,
However, it is not recommended that a court system
operate with any less than a full-time judge and clerk.
Consolidation of functions (s an obvious means of
saving money. It is assumed that in small courts the
chief judge will perform duties which are done by a
court administrator in large ¢ourts, Even where case-
load 1s very low, a judge can be kept productively
busy with these administrative tasks and with other
court retated buslness such as time consuming Informal
dispute resolution. Simflarly, the clerk will serve
as a secretary and court reporter In small courts.
Large courts should have one or more secretaries and
may elect to have full-time court reporters, but the
functions may be combined for economy. Baillffs
should ba presant ‘whenever court Is in session, but for
our purposes it s assumed that the clerk can administer
oaths and tribal police can keep order when necessary.
Many tribes may want to budget a separate position for
balliff,

One of the soundest approaches for small court
systems s to form coalition courts in cooperation with
other nearby tribes. This alternative may prove
impractical If no tribe is ¢close enough geographically
or if the nearby tribes were alienated from each other
by differing customs, historlic distrust, or rivairy.

But it }s strongly recommended that every tribe with

an annual caseload of under 1,000 cases seriously con-
slder sharlng court parsonnel (and facilities where
practlicable} with another tribe. The costs of main-
taining a court to deal with annual caseloads under 500
are especially difficult to justify. Reasonable alter-
natives must be explored and planners should assume.that
such courts should be eliminated by consolidation If at
all possible. Distance or the difficulty of cooperating

2“255 National Center for State Courts, Rural
Courts: The Effect of Space and Distance on the
Admintstration of Justice (1977).

with a neighboring tribe may prevent consollidation |n
many places.

Personne! changes are alsc needed within the BIA,
A Judlelal officer should be hired for area offices
with responsibilities for tribes with functioning judicial
systems. These now Include Aberdeen, Albuquerque,
Billings, Winneapolis, Phoenix, and Portiand. The
judiclal offlcer would serve an important communica-.
tion link between the Washington BIA office and the Indian
courts in the area. The judicial officer can be an
advocate for Indlan courts within the area office
where funds are sometimes diverted and priorities
diluted. It has been proposed that the area judicial
officer assist the planning team on each of the reserva-
tions in an area., The officer also can help with budget-
ing, administration .and other court problems. He/she

.will ald In making contacts between Individual courts

and the NIJRI in order to help them find technical

" asslstance and funds., The judiclal officer should

supply on-slte technical assistance to the extent he/she
is competent to do so and should assist in organized and
Informal tralning. There should be some degree of line
author]ty between the Judicial Services Officer in
Washington, D.C. and each of the area judicial officers,
This will assure prompt response whep data and other
information are needed.

Recommendations

1. Ewvery Indian court should have a basic
staff according to the formula recommended above.

2. Each tribe should budget for an adequate
court, staff according to Individual tribal needs
assessments; government agencies should respond with
adequate funding. .

3. An area Judicial officer should be appofnted
for every BIA area office having responsibility for
tribes with signlficant judiclal business.

Actlon Reguired .
Federal agencles—must reserve adequate funds in

_all future budgets for the basic court staffing formula,

for the BIA area Jjudicial officers in every area office,
and other needs embodied in individual tribal requests.
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Tribes-~must begln the planning process and Hedlum Court (3,000 cases/yr. capability)

include in budgets amounts appropriate to reflect %i 1 chief judge x §15,000 $ 15,000
thelr needs. B 1.5 assoclate judges x $14,000 21,000
N{JRI—must begin assisting tribes in the plan- i : :2’32 cl?;thxsgéoggo g’ggg
ning process so their budgets can reflect actual needs E: I prgsezutar x $3 060 9,000
i r . )
as soon as possible. 8| I" defender x $35/day x 200 days 7,000
g | probation/parole offlicer x $3,000 9,000
| y [
Time Required p jury fees = 75 days x $120/day = - 9,000
Federal agency budgets for the next regular g Total $ 87,000

program vear should Include funds necessary to meet
the basic court staffing requirements. Implementation

26
should be immedlate as soon as funds are available. Large Court (8,000 cases/yr. capability)

[ p—————

Individual court needs assessments as proposed ! chief judge x $15,000 ] 3 15,000
above should begin as soon as possible. 3 2 associate Jjudges x $14,000 28,000
b _ 1 court administrator x $12,000 12,000
A BIA judicial officer can be placed in appro- i 1 chief clerk x $3,000 9,000
priate area offices as soon as funding can be made 1 iy 2 deputy clerks x $8,000 16,000
available or possibly sconer by reallocation of exist- i | secretary x $7,000 7,000
ing funds. - 2 prosecutors x $9,000 18,000
: g ] defender x $9,000 9,000
Cost i § | defender x $35/day x 70 days 2,450
Costs of the basic court staffing formula for ; %ugrogzzlofzggaaég-:filngg;:ass'ooo ;ﬁ?ggg
typical small, medium and large courts are calculated : B Jury Y Y —
as follows: . T Total . $158,450
Small Court (1,000 cases/yr. capability) k = Total annual costs can be projecfcd as follows:
1 judge x $14,000 $ 14,000 : r. Small courts ($46,900 x 75) . $3,517,500
associate judges x $55/day x E Medium courts ($87,000 x 26) 2,262,000
70 days 3.850 g - Large courts ($3158,450 x 8) 1,267,600 .
1 clerk x 58,000 8,000 s 3 . 27 ,
1 prosecutor x $9,000 9,000 - Total Annual Cost $7,047,100%/ ]
1 defender x $35/day x 130 days 4,550 _ g Cost of area judicial officers:
1 pr?‘?;:{?:/parole officer x $3,000 4500 3 1 6 area offices x $30,0007yr. _
X ¢ 258_ 25 d $120/d 3'000 . Y (Includes satary, benefits, and ]
Jury Tees ays x ay e ‘ _ travel) ' $180,000
Tota) $ 46,900 . -
R 26The Navajo Matlon court system has been excluded
" : B from these calculations because of its extraordinarily,
5while not properly considered a personnel , 3 large size. 1t regularly engages in & careful budget
cost, jury fees are included here to enable a projec- i B process, ‘ : .
tion.of overall costs of operating a court, EX?IHSIVE 3 -4 : 27lt should be noted that the overall costs pro-
::dd;::zziexpenses for space, equipment. suppiles, f o jected here do not differ significantly from estimates

f. " made for an ‘'exemplary" court staffing cost In the BiA's
& 1975 Task Force Analysis, supra note | at 95-97.

& “172- __ -173-




Community Relatlons and Educatlon

Lack of understanding and respect for the role
of Indian courts Is one of the most pervasive problems
of Indian courts discovered by the research and field-
work of the NAICJA Long Range Planning Project. This
Ts shown by an Inordinate number of impeachments or
recalis of Indian court judges, disobedience of court
orders, and general attitudes toward the Indian judiciary
both on and off the reservation. The causes are
diverse:

#Indian courts were originally, and still
resemble, allen institutions

emany Indian courts are subject to political
pressure (or at least suspected of it)

esome Indian courts are Influenced by BIA
officials

sIndian court judgments and orders are often
not enforced outside the reservation

As explained in Chapter |, Indian courts are of
relatively recent orlgin and were initially imposed as
agents of an allen, non-Indian government. The sectlon
of this chapter on tribal legislation suggests that
respect for tribal law could be enhanced if tribal laws
reflect values held by the reservation community, includ-
ing its traditfons and customs. It Is also important
to educate the community, especially tribal officlals,
soclal services personnel, and BJA officials, about
the modern role of the courts in the tribal structure,
Although the courts themselves may reflect Anglo
institutions, the function they are performing Is in-
dispensible to the exerclse of sovereignty. And courts
could be better understood as attributes of tribal self-
government §f they related more to trlbal values.

Tribal members frequently complain of inter-
ference by tribal leaders in the work of Indian courts,
Although the problem Is less prevalent in practice
than It is feared to be, nonetheless, stories of Inter-
ference are very damaging to the image of all courts,
The most direct solution to the problem {s to make
changes in tribal structure which allow judges more
independence, secure their tenure, and give them ade-
quate pay. These matters are covered In the Model
Standards for Indian Judiclal Systems, part V, In
Chapter 4. Tribal counclils could understand the need
for such changes better If there were a program of

information (such as films, talks, panel discusslons,
etc,) for tribal leaders, Communlty education efforts
in the schools, In tribal newspapers, and in varijous
group meetings can convey the court's Indepandence.

BIA Interference with courts also should be elimlnated,
and BIA officlals should be Included In community
education programs. The BIA Central Office emphatically
should direct all employees to treat Indlan courts as
independent forums and not to become involved in their
decisfon making.

A community relations program of communication
and education can help cement better respect for Indian
courts outside the reservation. For instance, news
releases concerning important court developments, such .
as appointment of a new judge, a major decision, or
attendance by Judges at a training session, would help
build knowledge of Indian courts in neighborling communi-
ties. Speakers and informational films can be made
avallable to communlty groups. Personal associations
between Indian Judges and leaders of the non-Indian
community will help Immensely. It would be especially
useful to cultivate contacts with personnel in agencles
and organizations furnishing court related services
{e.g., assistance to child abuse victims, programs
for juveniles} which might be available to tribes
under a gontract or other arrangement. These measures
and others may make it easlier to promote the concept
of reciprocal legislation and agreements between tribes
and other governments. Most non-indian jurisdictions
fall or refuse to recognize and enforce orders and judg-
ments of Indian courts. Tribes must work for reciprocal
enforcement as recommended in the Model Standards for
indian Judicial Systems, part !1i, Chapter &, It is
essential that non-Indlan officlals develop a better’
understanding of the Indian court system. Once reci-
procity exlsts, respect should grow for Indian courts
among non-Indians.

Community relations and education is the job of
everyone connected with Indian courts. Judges and court
staffs, tribal leaders, Indian organizations, the
HAICJA, the recommended N1JRI, and the BIA all have
responsibilities. Targets for thelr efforts include
individuals in Indlan and non-Indian communities, many
tribal leaders, federal, state and local lawmakers,
soclal services personnel, and the Indian and non-
Indian press. Courts should consider glving a staff
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meh... responsibility for disseminating newsworthy
Information to newspapers and other media. The person
could be a clerk or chlief judge or court administrator.
The NIJRI should make regular releases of news and

other information to the national press to promote

better relations with and understanding by the non-Indian
community,

The NIJRI can develop a community education
program. Production of educational ftims and publica-
tions which would be available to tribes, schools,
organizations, and other groups would be valuable.
Further, the NIJR! could furnish assistance and advice
to Indlvidual tribes and courts on planning a community
education program. Finally, the NIJRI should promote i
creation of community relations and educatlon curricula E
for training programs for judges and other court
personnel.

e e AN R D I fuy £ = oL
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Indian court judges should be encouraged to
attend non-Indian judicial functions, such as training
sessions and meetings, and to observe non-lIndian courts
in sesslon. It also would be desirable for judges and
other court personnel to visit schools and community
meetings, and to encourage visits by citlzens and
students to Indian courts while they are in session.
Regular contact and interchange with organizatlions
representing tribal government need to ba developed,
and Initiatives by both tribal leaders and judges should
be encouraged.

Recommendations : '?

1. The Indian judiciary should establish and
maintain a community relations and education program to
make information avallable nationally and to assist
individual tribes with similar programs.

2, Judges and other court personnel should have
tralning in community relations.

Action Required

federal agencies—must fund activities of the
NIJRI, national organizations of tribal leaders, such : ;
as NTCA and NCAI, and individual tribes for community . :

relations and education refated to Indian courts. E B

Tribes—(specifically judges and tribal leaders)

1 I '176"

must recognize the need for and begln performlng£
community relations and educatlon functions concerning
the role and Importance of Indian courts,

NIJRI=—must create and operate a community
relations and education program.

Time Required

The recommendations in this section should be
implemented at once. To the extent they are incorporatad
into functions of other parts of this plan, such as
training or the NtJRI, such Implementation should be
considered a prlority.

Cost

The cost of the NIJRI community relations and
educatlon program is included in the NIJRI estimated
budget in that section of these recocmmendations (page

- 184). Increased funds for training should accommodate
.programs in community relations.

National Indian Judiciary
Research institute

The most far-reaching national level recommenda-
tlon in this five year plan is for the establlshment of
a National Indien Judiciary Research Institute (NIJRI).
A central, operating arm of the Indian judiciary is
needed to further the cause of Indian courts.

The Future of the NAICJA

The National American Indian Court Judges
Association has functioned effectively for nine years
as a special purpose association of judges of all
Indian courts organized for their common interest. It
has responded to needs for judicial training and the
development of Instructional materfals. The associa-
tion has no permanent, full-time staff, but rather
maintains an administrative facility in Washington,
D.C. with consultants hired to perform program tasks.

It Is anticipated that the NAICJA will continue
as the national organization of Indian judges. 1t will
develop policy, advocate for the Indian judiciary,
monitor federal programs related to courts, and promote
Improvement of the Indlan judicial system. It will
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coordinate organlzatlon of several reglional assocla-
tions of judges that are now forming, The NAICJA will
continue sarving as a conduit for expressing the

Indlan Judiciary's Interests to government officials
and Congress., Committees of the NAICJA can be formed
to respond to particular [ssues and problems, Foster-
Ing good relations and communication with Indian tribal
leaders outside the judiciary will be another contlinu=
ing function of the NAICJA. Deslignation of a Judicial
ethics board is an important new job for the NAICJA.
This board would, with the consent of the tribes
Involved, become an interpreter of ethical standards
relating to judges, and would render advisory opinions
in ethlcal matters concerning Individual judges.

Finally, the NAICJA should appoint a board of
directors for the new Natlonal Indian Judiciary Research
Institute with a majorlty of directors who are sitting
Indian judges. Other members of the board should
represent organizations involved in Indian court issues,
such as the American Indian Bar Assoclatlon, the American
Indlan Law Center, the American Indian Lawyer Training
Program, the Legal Sercices Corporation, the Natlonal
American Indian Court Judges Assoclatlon, the Natlonal
Congress of American indians, the Natlonal Tribal
Chairmen's Association, and the Native American Rights
Fund. The NIJRI director and key government repre-
sentatives could be Tncluded as non-voting members.

Functions of the NIJRI

Every Indian court must operate as an independent
arm of a sovereign tribe. But experience has shown that
most judges and court staffs would welcome a national
entity to assist them with a plethora of tasks which go
beyond their daily operations. The Model Standards for
 Indian Judicial Systems call for the setting of many

national guidelines or standards and for other func-
tions which are best performed centrally, such as maln-
taining a source of research, statistics and technical
assistance for Indian courts. Training should have
natlonal coordination, as should publication of materials
useful to the Indian judiciary. Many of the recommenda-
tions in this plan depend upon having a source of
assistance and advice. All these national requirements
of the Indian judiclary are best met by a fully
staffed, operating program which should be inftiated

by the NAICJA and funded by the federal agencles, A
Natlonal Indlan Judlclary Research Institute {s pro-
posed which would perform functions useful to the Indlan
judiciary, A summary of some of those functions follows,

Coordination of Individual court needs assessments,
The recommendation that there be an Individua)l needs
assessment for every Indian court depends upon coordina-
tlon by the NIJRI. As discussed earlier In this
chapter {pages 148-156), the role of a national staff
famillar with the Model Standards for Indian Judicial
Systems and with other court systems can be an Invaluable
ald in:

epromoting understanding of and Interest among
tribal leaders in the needs assessment process

sorganizing planning teams: _

easslsting tribes in finding spectalists to .
help with particular problems

edevaloping programs and budgets with tribes

epursuant to their needs assessments _

emaking follow-up visits to tribes for evalua-
tlon and revision of needs -assessments

saiding tribes in the implementation of programs
developed by them '

etroubleshooting and obtaining help for tribes
with specific problems In their court programs

Source of technical assistance. Frequently a
tribe knows It needs help but dozs not. know how to get
it. The NIJRI personnel could assist directly with
matters within their expertlse.

Indian courts could benefit from the NIJR}'s
assistance with: .

eplanning and evaluation

scourt organization and management
srecordkeeping

ecommunity relations and education
eofundraising

slocating personne! and consultants

Further, the NIJRI would make referrals to experts in

a variety of court related subjects based on files
which it will develop. Indlan courts could gain access
to a great pool of resources and ‘information if a
working relationship were established with programs for
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statw-ond federal courts. Programs such as the Natlonal
Center for State Courts, the Federal Judiclary Center,
the institute for Court Management, and the Nationa)
College of the State Judlciary are rich sources of
advice and publlcations on subjects of interest to
Indian courts. The NIJRI should assist In directing
courts and judges to appropriate state and federal
programs.

Source of legal advice. Typically, Indian judges
are not lawyers and are located far from law librarles,
professional attorneys and other judges. While the most
frequent questlions can be answered based on experlence
or by reference to basic library sources which every
court should have on hand, some [ssues are more
difficult. The ability to obtain assistance yith such
problems would be Invaluable to most judges. This
must, of course, be done consistent with the canons of
legal and judiclal ethics, OQutsida influence in
individual cases is improper and advice must be based
on information which avolds identifying parties.

It is contemplated that the NIJRI would malntain
a toll free telephone number to be used by Judges
anywhere in the country who need advice. This is
currently done In Texas to assist judges in rural
courts. The NIJRI should have a law library in-house
or nearby and lawyers and legal researchers on Its
staff. Further, it would have access to persons
throughout the country who could respond directly by
a return telephone call to the requesting judge, or who
could advise the HIJRI staff in the formulation of a
respense, Often it would be beneficial for & judge to
be put in contact with someone who could assist In
his/her own region. An LEAA funded rural legal research
center based at a university has been used successfully
in Nebraska.

A judge contacting the MIJRI for assistance
might pose an hypothetical case based on-an actual
situation and request a research memorandum., Or the

28AILTP Report, supra note 6 at 115,

29Abt Aesociates, Rural Legal Research: Crelghton

Legal Information Lenter, An Exemplary Project (1977).
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Judge may have a questlon answered on the spot -
qulick reference to a case or statute. Or an unusual
question of Judiclal authority may arlse, calling for
a difficult, but Immediate, ruling to stay an unlawful
act of the tribal council. Or a courtroom disruption
may demand a prompt response from a judge unsure of
his/her powers. The possibllities are almost limitless.
Court efficiency and falrness and the accuracy of
rulings certalinly would be bolstered by a ready source
of advice.

Devealopment of standards and guldelines for
Indian courts. The Mode]| Standards for Indian Judiclal
Systems urge the promulgation of sets of guidelines,
sample laws, and various national standards which relate
to the work of Indlan courts. The NIJR1 should assume
the lead In developing and circulating to tribes such
recommended standards and gquidelines for Indian courts,
The areas ‘to be covered include:

s judicial ethics code

ssalary guidelines

sstandards for tralning

sguidelInes for judicial disquallfication

smodel code of professional responsibility

smode] statement of jurfsdiction

srules of courtroom procedure

emode! indian court bar admission standards

esuggested qualifications for indian court
personne] .

Publications. The Judiciary Institute should
publIsh research, reference, and training materials in
toples of interest to Indian courts. Staff attorneys
and law clerks will be able to research matters
of broad Interest and pubifsh results of specific
research of broad Interest. An important NIJRI func-
tion would be coliection and publication of Indian court
decisions.. This could be done by an Indfan Court
Supplement to the indian Law Reporter. " Publlication of’
the Reporter itself would be an appropriate task for
the NIJRI, too. A directory of all Indlan judges and
courts and of resources for courts, including social
services agencies, specialists useful to courts,
state, federal and tribal offices, and others should
be available. The NAICJA has begun this effort but
it needs expansion and continual updating. The NIJRI
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vould coordinate avallable grants and other resources
for Indlan courts and court related programs of
organizations. Circulation of Information on potential
funding sources would benefit all courts. The
publications program of tha NIJR! should Include:

- wa journal of articles and reports on Indian
court related subjects
sbulletins on avallable grants, contracts,
technical assl)stance, and legal and legisla~
tive developments relating to the Indian

Judiciary

ematerials for training judges and other court
personnel ’

sdirectory of Indlan courts and avallable
resources

sindian Court Supplement to the Indian Law
Reporter

Training. Various tralning efforts have lacked
overall coordination. The NIJRI could work with all
agencies and organizations providing training for judges
?nd other court personnel to fill gaps in needed train-
ing and eliminate duplication. The NIJRi's role should
help assure that the Indlan judiciary Itself determines
the nature of judicial training,

The NIJR! itself may be an ideal vehlgle for
conducting judiclal training besides assisting In
maximlzing the use of training resources. A full-time
staff to plan, schedule and organize training sesslons,
procure instructors and develop and revise materials
would help make training more un{form and ease some of
the burdens now barne by the NAICJA instructors.

Working for the establishment of a permanent
Indian Courts Training Center would be an exciting under-
taking for the .NIJRI. The center could be used for
training sesslons for judges and other court personnel.
lgeally. a building suited for training small to medium
sized groups would be acqulred in a location close to
Indlan country, easlly accessible by air travel, and
near adequate lodging. The NIJR) offlces could be In
the building to maximize use of facilities such as
the tibrary.

NAICJA staffing. If the NAICJA desires, the
NIJRI could be used for NAICJA staff needs. Arrangements
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for meetings, officers' correspondence, accounting,
production of minutes and other staff work could be
handled In the NIJRI offlce under a contract arrange-
ment, The NIJR] would be a nerve center for the Indian
Judictary and its staff role for the NAICJA would be
most logical.

Community relations and education. The importance
of fostering an understanding of Indian courts both on
and off the reservation is discussed in thée recommenda-
tion at pages 174=177. The NIJRI's community relatlons
program should include:

sinforming the media of Indian court related
news .

edeveloping communlty relations training
curricula for judges

sproduction of informational materfals, such as ~
pamphlets, films, and videotapes

ecommunication with state and fedaral agencies
for exchange of informatlon

Other functions. The NIJRI wilil be available
to Indlan courts, organizatlons and federal agencies
to perform a variety of court related functions. Ffor
instance, the NIJRI could be a central data collection,
statistics development, and Informatlon dissemination
center to aid the courts and federal agencies. The
NIJRI should work closely with the interagency Task
Force recommended below, to assure that there is adequate
communication of the needs and views of the Indlan
Judiciary. It could help tribes and organizations with
fundraising from federal and private sources. And it
could prepare and file amicus curiae briefs in cases
of importance to the Indian judiciary.

Recommendat!ons

"1, A HNatlonal Indian Judiciary Research
Institute should be established to perform services
and programs for the beneflt of the Indian court system.

2, The NAICJA should continue to serve as the
advocate of the Indtan judiciary and as a parent
organization for the NIJRI,

Actlon Regulred

NAICJA=~~must inftiate requests for funding of NIJRI.
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‘*j Federal agencies—must respond to the funding
needs of the NIJRI and provide continued basic support
for the NAICJA,

Time Required

The recommendations can be implemented as soon
as funding sources respond sufficiently.

Cost

Essential annual operating costs for the NIJRI
would amount to approximately $500,000. This sum
would be adequate for coordinating indlvidual court
needs assessments, providing limited technical assistance,
maintaining a ready source of legal advice, working on
development of standards and guidelines for Indian
courts, publishing a monthly bulletin and an annually
updated resource directory, and setting up a community
retations effort. Functions such as tralning, publi-
cation of a Journal, training materials and the Indian
Court Supplement, expanded technical assistance, data
collection coordination, production of major community
education materials {e.g., flims), establishing an
Indian Courts Training Center, and the NAICJA staffing
can be undertaken as the Institute's capabilities grow
and funds become available from federal agencies and
private sources.

The NAICJA wil) require an annual budget of
approximately $60,000 for administration, overhead,
circulation of a newsletter, an annual meeting and the
functions of the ethics review board and other NAICJA
commi ttees,

Data Collectlion

Tribes now have very little data about the
operation of their court systems and recordkeeping for
court operations is inadequate. This hampers the
efficient conduct of Indian court business, adequate
tribal planning, and the federal funding process. The
establishment of a natlonally uniform data collection
system is crucial for all! Indlan courts. It would
assist the federal agencies Immeasurably in dolng
their jobs. And a properly designed system will mean
better operation of individual courts.

|
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Two types of data are needed by the BiA and
other fedaral agencles In their funding efforts:

*information complled on a case-by-case basis
*statistics and facts which are collected or
updated annually

‘A uniform data collection system must be
developed, contalning all information individual courts
need to know about particular cases for recordkeeping
purposes, and the raw data on which annual statistics
will be based. Forms should be designed with spaces
for entry of needed information. The forms should not
ask for unnecessary information; they should be able
to be used quickly and easily. The system should be
designed to streamline court operations. The BIA has
asked its Automated Data Processing Division to
develop a data collectlon system for Indian courts,
but the system would be for statistlcs, not for the
day-to-day recordkeeping needed by the tribes. It :is
recommended that any system serve both purposes, If
the tribes see a benefit in the system, there will be
an incentive to use it, :

The uniform data collection. system should Include
all.information which is important to the relevant -
government agencies and to individual courts. At a
minimum this includes: '

scivil or criminal case

sadult or juvenile

snature of action or offense

emember or non-member

sIndian or non~Indian

esalcohal related

sfamily dispute

sjury request, If any

stypes of hearings. held

edisposition or remedy

eappeals : : ,

srelevant dates, locations, and identifying
information .

efinanclal records (court fees, bail, deposits,
etc,)

Each court perlodically should ‘submit .to government
agencles data complled from the case form; used in the
recommended system or copies of the forms. :




Other information about Indlan courts could be
required for agency review and justificatlon of congres-
sional appropriations, including:

sall court personnel

shudget

sactual expenditures

sfunding sources

sbasic demographic Information about the tribe
and reservation

eself-evaluation of facilities and programs
available to the court

The Long Rangs Planning Project has concluded
that mandatory requirements imposed by government
agencies are generally obnoxious to tribes because they
are paternallistic and tend to be infringements on the
right of tribal self-government. But a requirement that
tribes adopt a uniform data collection system as a
precondition to BIA funding is recommended. This need
not have oppressive overtones and definitely would
inure to the benefit of the tribes in the long run,

Recommendatlons

1. A unlform Indian court recordkeeping and data
collection system with appropriate forms should be
developed at once.

2. The use of the uniform recordkeeping and
data collection system for [ndian courts should be made
mandatory and a precondition of federal funding.

Action Required

federal agencles—must immediately determine,
together with representatives of the Indlan judiciary,
what basic informatifon Is to be included on the forms
for thelr own purposes and to satisfy tribal needs.

Tribes—must replace present racordkeeping
systems, if any, with the new system,

Time Required

It should take a year for the appropriate federal
agencies, in cooperation with tribes and relevant
organizations, such as the NAICJA and the proposed
NIJRI, to develop the data collection system. Its use
by all tribes could be required the following year.
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Cost to tha federal agencles for developing this
system and forms should be minimal, Presumably the task
can be done using existing personnel and equipment,
Printing charges should not exceed $10,000 initfally and
$5,000 In subsequent years. The necessary compilation
of data should be within the capabilities of exlsting
systems at the BIA and in other agencies. The cost to
tribes Is negligible as all must maintain records as a
part of their regular functions.

Training

Considerable ground has been broken in training
Indlan Judges. The NAICJA program was a ploneer among
Judicial training programs; most states had no such
programs prlior to 1368 when NAICJA's training started.
Indeed, funding for training has been greater for the
Indlan 6udlc!ary than for the judictary of almest any
state.39 HNevertheless, only a fraction of the judicia)
training needs of Indlan courts are being met, First,
indian judges have less formal education than most
judges, even lay Judges, in the non-indian system.
Second, there is a high turnover of Indian judges.
Third, training for Indlan judges must be tailored
to varying tribal and regional needs. :

The format of the NAICJA training program is
workable. Periodically (usually twice a year), national
tralning sessions are held and regional sessions are
held more frequently. But the training of judges has
been narrow In subject matter. Basic criminal law
training s provided by LEAA funding; family law and
¢hild weifare training has been made available by the

“ BIA. These subjects are vital to the work of [ndian

courts, but training in other subjects Is sorely needed.
Possible curricula include:

shandling civil cases :

sintegration of traditional principles and
remedles

ethe role of the judiciary in community
relations and education

30Natior\al Center for State Courts, State Judicial

Training Profile, at 1-7 (1976).
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sthe role of the judiciary In the budget

_ process

e techniques for handling factional, family, and
clan disputes

scourt administration

ehandling of everyday matters, such as divarces

shandiing jury trials '

shearing and deciding appeals

stechniques for maintaining judicial demeanor
and control ‘

ejuvenile law and handling of children before
the court

emotions and other special proceedings
ejudicial review of tribail legislation

ereview of administrative proceedings and
decisions ' .

ematters of regional interest (e.g., hunting
and fishing)

In the past training in particular subjects has
been instituted because funds were available for
speciflic purposes. The better approach would be to
determine the types of training which are most needed
by the Indian judiclary and then to seek funds for them.
The NIJR! would be a vehicle for determining the will
of Indlan judges, ascertaining training priorities, and
coordinating tralning efforts. Thus, It would jdentify
new areas of training and attempt to influence organi-
zatlons to do such trainling and fundling sources to
support i1t. The NIJR] would try to assure that traln-
ing programs are not duplicative, 1t should work with
the Interagency Task Force on the Indian Judiclary
recommended in this chapter (pages 190-192) to accom-
plish these goals. '

Training of other court personnel has begun. The
AILTP has an active program of training paralegals for
§dvocacy work in Indian courts. Antioch School of Law
in Washington, D.C. has begun a program of training
Indian paralegals for other gquasi-legal tasks, and the
&merican Indian Law Center has a grant for training in
Juv?nile law. The NAICJA will soon begin a course of
training for Indian court clerks. Training also ought
to be available regularly to Indian court reporters,
porbation and parole officers, court administrators
and planners. Many training programs for judges and
other court personnel are available from sources

Ifyr ~188~
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serving primarily non-Indian courts.3l These h; 5
can be valuable to Indian court personnel. The NIJR}
should collect and make available information on such

programs,

Existing training should be reviewed. It is
important to evaluate mathods of presentation, instruc-
tional techniques and curricuium content, The review
and evaluation should be undertaken by Indian judges
themselves along with representatives of the organiza-
tions now involved in training Indian court personnel,
Using people already acquainted with Indian courts and
present tralning programs will streamline the process.
Representatives of organizations now doing training wili
have thelr own perspectives which may result in a

. useful interchange and constructive criticism. The

background of evaluators minimizes the preparatory work
for the evaluation.

Recommendations

1. A}l existing training programs relative to
indian courts should be evaluated. Their weaknesses and
the need for new programs and curricula should be
defined. Specific proposals and budgets can then be
devéloped.

2. Faderal agencies should base their funding

of training programs upon the needs expreassed as 2
result of the recommended evaluation.

Action Regquired

Federa} agencies—must fund and organize the
recommended evaluation.

NIJRI—must furnish needed coordination of
training efforts.

Time Required
The evaluation process should take no more
than six months, so that proposals could be sought

3l.l. Venhoff, ''State and National Judicial Train-
ing Programs: Are They Relevant to Indian Tribal
Judges®, unpublished paper prepared for the Long Range
Planning Project advisory committee (1977} (Appendix 2

" to this report).
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and presented for nesded tralning before the next
regular budget year.

Cost

The evaluation and planning as recommended would
cost approximately $25,000,

it 1s Impossibie to estimate the budgets of
training programs to be recommended. However, it Is
unlikely that the amount required would be any less than
the amount presently spent on training for Indian court
relatad personnel (Judges, paralegals, and clerks).
For 1978 this exceeds $4,000,000, most of which is from
the Department of Labor CETA program.

Interagency Coordination

Several federal agencies provide support for
Indian court related activities:

sthe Bureau of Indian Affairs (BIA) provides
basic support and special programs

ethe Law Enforcement Asslistance Administration
(LEAA) within the Department of Justice assists
individual tribes in meeting speclal personnel
needs, constructing bulldings, purchasing
equipment, and with other projects, and it
funds tralning of judges nationally

ethe Department of Labor under the Comprehensive
Employment and Training Act (CETA) has made
possible employment of a number of Indian court
personne] and has recently announced funding of
some new programs for training large numbers
of paralegals and court clerks

sthe Legal Services Corporation funds legal
services projects throughout the country, some
of which serve Indian reservations and provide
advocates or attorneys In Indian courts

ethe Department of Health, Education and Welfare
and its Administration for Native Americans (ANA}
have not been active with respect to Indian
courts, but the mission of ANA should include
assisting Indian courts

Other government agencles may have programs compatlible
with Indian court goals which would be available If they
were aware of opportunities for participation in court
velopment and operation.

-190-

At present there 1s no effective coordlination
of Indlan court funding among federal agencles, As
pointed out In Chapter 2, there is no equity In fund-
Ing among [ndian courts throughout the country. Some
lack even the most basjc needs, but sacrifice scarce
tribal funds to maintain their systems, Others have
full staffs, adequate facilities and do not spend any
tribat funds on thelr courts. Court funding simply
does not depend on caseload, population, reservation
size, or the adequacy of present staffing, salariés or
facliltles. There is Vittle logic to the present
system.

There |s duplication of funding In national scale
programs for Indian courts. Thare are several programs
for paralegal training, while other important needs,
such as a full program of judicial training In civll
titigation, go unmet. Thus, limited funds are focused
on a few needs while others are completely ignored.

When funds are only available for narrow purposes,

there is devisive competition among Indfan organizations
for the same programs. Often the most vocal or persua-
sive applicants are funded. Instead, documented needs
should provide a variety of programs so that several
organizations can cooperate in working for the
improvement of Indian courts.

Many Indian organizations and businesses have
difficulties In participating in federal programs
because they are available only to local governments
or educational Institutions, but not to entitles

organized by and for Indians. The task force should

try to find administrative solutlions to this problem. .

A concerted effort at Interagency coordination
of funding efforts for Indian courts is needed. The
Interagency Task Force on the Indian Judiciary would
develop a master plan for allacating and pooling of
agency funding available for Indlan courts, The
NAICJA, NIJRI, and other organizatlons interested in
assisting the Indlan Judicial system should work with
the task force on this master plan because of thelr
famlliarity with needs at both the tribal -and national
levels. The N1JRI also would disseminate information.
about the available programs and approaches of agen-
cies, would attempt to interest Indlan organizations
in undertaking needed projects, and would help obtain
the necessary funding. ’ ' :
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\__ The task force should meet regularly to ccordinate
the federal approach to Indian courts. Its work will
promote an equalization of funding among the tribes.
This can be facilitated by agencies sharing information
about their present budgets and plans with one another.
The poollng of federal information also will assure
that all agencies are operating on the same data and
assumptions. The task force could be an important
source of Information for congressional comml ttees
interested in Indian courts. Liaison with Congress
would be mutually beneficial.

3 . d
L [
E -

Recommendation

An Interagency Task Force on the indlan Judiclary
should be formed by the federal agencies involved or
patentially involved in funding and assisting Indlan
courts.

Actlon Required

. Federal agencies—the BIA should take the
inltiative to organize the task force in view of its
pervasive functions and responsibilities for Indian

courts. The other agencies must make a commitment to b

the purpose of the task force. . ;F
Indian organizations—the NAICJA, NIJRI, NTCA, i i

AILTP, AILC, and other organlzations involved in ]

furthering the interasts of Indian courts have a stake 1 R
in, and ought to press for, the establishment of the : :
task force at once.

Time Required :
This recommendation can be implemented immedi- 8 i
ately. E: i

Cost

None. The functions of the task force could be 3 i
performed by existing personnel under existing budgets 3
of the various agencies,

Congressional Action
This study was not intended to recommend

changes in federal law. Of course, congrassional action » 5
in the form of appropriations is needed to the extent ' ;
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- another, more diffleult, probiem.

that additional funding s required for.indian ;y*ﬂ"-

However, modiflcations of substantlve law prese
Generally, the..awro™ -
duction of new legislation, referrals to committees,
hearings, and consideration by both houses requires an
expendlture of time and effort beyond the control of

the government agencies and tndian organizations to
whom this report and the recommendations in it are
directed. HNevertheless, recommendations for modlfica-
tion of one federal law and for consideration of another
are made because of their apparent importance to the
future of Indian court systems.

Increased Penalties

As discussed in Chapter 2 of this report, in
many instances Indian courts must Fi11 a vacuum left
by federal and state law enforcement. Federal and state
law offers little security for reservation Indians when
authorities refuse to prosecute offenders. The con<
current jurlsdiction of Indian courts over major crimes
could be exerclsed meaningfully If the imitation of
$500 and six months in jail on Indian court sentences
were removed. Sentences more appropriate to other
crimes now handied by the Indian courts also could be

imposed.

Direct Congressional Funding

Courts in the federal system receive thelr
funding from direct congressional appropriations after
review by the House and Sanate Judiciary Subcommittees.
Unlike Executive departments, the Judicial Branch Is
not subject to budget reviews and reductions by the
0ffice of Management and Budget. The President's
budget routinely includes the budget received from the
Judicial Conference, which is based on requests received
from individual courts. But indian courts are just
another Ttem in the Bureau of Indian Affairs' budget
and appropriation. A small part of the overall appro-
priation to that agency is for courts and their needs
are weighed along with the Bureau's programs for educa-~
tion, roads, welfare, and many other things. Until
1976, courts were not even a separate Item in the BIA
budget but were Included with law enforcement.

There are several levels at which Indian court
budgets can be eroded. In the first instance the budget
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must survive parings of the tribal budget, Then the
budget Is reviewed by agency and area offices of the
BIA. At the central office aggregate flgures are fit
into policies of the BIA and the Intertor Department,
The Office of Management and Budget Imposes a stringent
review, aiming to cut-tosts and implement the adminls-
tration's budgetary policies. When the Interior
appropriations committees of Congress view the budget,
it already is battlescarred. The comm{ ttees approach
it only incidentally as a budget for courts in that
only about $3 million of a total budget of $847 million
(1977) is earmarked for indian courts.

Direct funding of lndian courts as courts in the
federal system potentiaily would provide review by a
more receptive forum, accustomed to court programs and
the costs of judicial administration. On the other
hand, an appreclation of Indian values and goals and
the importance of tribal self-government may be tacking.

_ The reason the federal judiciary has a simplified
funding process is that it is a separate branch of
government under the Constitution. If indian courts
were to be included in the appropriations for United
States courts, snabling legislation would be necessary.
This leglsiation undoubtedly would have to deal with a
number of issues of concern to tribes such as the degree
to which Indian courts will be subject to controls by
the federal judiciary. Judicial selection and courtroom
procedure should remain within tribal discretion. Some
foderal courts have ruled that where Indlan courts
receive federal funding and are subject to laws and
procedures prescribed by the federal government, they
are effectively arms of the federal government such
that incarceration of & defendant under a tribal court
order is subject to federal habeas corpus review.3¢ It
seems unavoidable that Indlan courts must sacrifice some
of thelr status as arms of tribal sovereignty so long
as they depend upon the federal sovereign for funds.

But this will be the result of federal funding whether
it comes through the Executive or the Judicial Branch.
Leglslation on the -question could clarify the situa-
tion by stating Congress' intent regarding the capacity
of Indlan courts.

3250¢ settler v. Yakims Tribal Court, 419 F,2d
486 (9th Tir. 1969); and Colliflower v. Garland, 342
F.2d 369 {9th Cir. 1965).
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Hearings to explore the conseguences of Including
tndlan courts in the federal judiclary's budget would
be appropriate. Lleglsiation then could be proposed to
provide protections for tribal self-government and
independence while furnishing the beneflts of direct
funding enjoyed by other federally supported courts,
Hearings should be Initlated by the congressjonal
committees on the judlciary.

Recommendat fons

1. The present limitation of $500 and six months
in jali imposed on Indian court sentences by 25 U.S.C.
§1302(7) should be raised to $5,000 fine and five years
in jail.

2. Congressional hearings should be held on

‘ the question of direct funding of Indian courts in the

same manner as federal courts.

Action Required

United States Congress—{1) must consider and
pass the recommended legislation to Increase allowable
tribal court penalties, and (2) must initiate hearings
on the direct funding gquestion. :

Indian tribas and organizations—must support
the recommendations.

Time Required

The recommended legislation can be introduced
at once; if there Is no substantial opposition, 1t could
be enacted within a year.

Congressional hearings on direct funding can
commence as soon as appropriate committees schedule
them.

Cost

‘None.
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